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A. B. CFruikllti CoUan) '••-,-: '• 
J. D. (Dulveralty of C1iIc*k>>> ' - 

Ingtmctor in Public Law, N'orthvestem Umr^idih^, 

CHAPTER I. 
QKHS&AL OOVOEPTIOVB. 

§ 1. Definition and scope of snbject. International 

Law is that body of roles which civilized nations have ac- 
cepted at being binding npon them in their relations with 
one another. The world-wide development of industry 
and commerce and the resulting growth of political and 
social interests between nations have so tremendously en- 
larged the scope of international activities, that a well- 
defined system of roles governing their conduct has be- 
come necessary to international peace and good faith. 
The roles of international law promote the interests of 
peace by gnaranteeing to states the rights of independ- 
ence and icTiolable sovereignty; in demanding strict neo- 
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trality from natioDs not parties to a oonfliot, and by grant- 
ing immiinity to diplomatic agents and snrrotmding th«n 
by every safeguard, they liave fostered relations of mn- 
tnal faith and confidence, paving the. w^ for interna* 
tional arbitration ; they have mitigated the horrors of war 
by forbidding inhnman practices- jsntd. making special pro- 
viatons for the care of mc^ aod 'ironnded; they have en- 
conraged the growth of .ivtelziational commerce and in- 
dnstry by secaring the protection of the life and property 
<^ the alien and.-^ .freeing it as far as possible from 
the nseless desbiiction of war. The laws of nations are 
as necessai^ito the peace and prosperity of the family of 
nations- ^'.domestic laws are necessary to the life and 
secrnrity of the indiridnaL 

' In defining international law many writers have di- 
vided it into two branches, pnblio international law, and 
private international law. The former treats of inter- 
national law as defined above, as dealing with the dnties 
and obligations of one nation to another; iriiile the lat- 
ter "treats of rales and principles which are observed 
in cases of conflict of jurisdiction in regard to private 
rights** (1). In the latter the question in controversy 
is between individuals and not states, and a better term 
for that branch of law is that given by Judge Storey, 
'Conflict of Laws" (See Volume X of this work). In 
this discussion the term International Law will mean 
only public international law. 

i 2. Hatnr* and sonroeB of intematknial law. Many 
writers in defining international law define it as having 

(1> WUaon >Bd TtK^er, latmiadoiia] £««, p. ^ 
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its source in reason or jnstioe, imi^ying that vltat is 
right or jnst between nations is the lav of nations. Here 
there is evident confusion. The mles which civilized na- 
tions accept are the roles of international law, regard- 
less of their moral or rational qnality. la determining 
Aether a given mle is a part of international law, the 
vital qnestion is, have the nations so accepted itt As 
new problems arise demanding new legal remedies, that 
role which is most rational and jnst is the one most likely, 
perhaps, to be accepted, but it will be its acceptance by 
the nations and not the justice of the mle that gives it 
the binding character of law. This is oleaiiy emphasized 
in the case of the Scotia, where the qneetion was directly 
raised as to what detemuned the law of the sea. Mr. 
Justice Strong, ^>eaking for the conrt, said; "Like all 
the laws of nations, it r«sts npon the common consent 
of civilized commuuties. It is of force, not because it was 
prescribed by any superior power, but becanse it has 
been generally accepted as a mle of conduct. Whatever 
may have been its origin ... it has become the law 
of the sea only by concnrrent sanction of those nations 
who may be said to constitute the commercial world" (2). 
It follows from the above, then, that international law 
derives its real authority from the general consent and ac- 
c^tance of civilized states. Treaties, conrt decisions, 
diplranatic correspondence, decisions of boards of arln- 
tration, and state papers are the primary sources from 
which the general usages and customs of these nations 
may be ascertained, and they will show what rules of law 

(3) u WRiitM, no. 
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have been expreesly or impliedly accepted. The text- 
writers, who have collected and collaborated all of this 
material and deduced from it certain rules of accepted 
conduct, furnish the secondary sources of international 
law. But these writers do not mabe the law, and their 
rules may or may not be the law, accordingly as th^r de- 
ductions have been erroneous or correct. 

§ 3. History of international law. While the history 
of international law is generally traced back to the days 
of Oreece and Borne, the history of modern international 
law, as we understand it to-day, begins with the peace of 
Weetphalia in 1648. It was then seen that the "old doc- 
trines of world empire, whether of pope or emperor, 
could no longer be sustained." The idea of sovereign 
states, with interstate relations and the necessity of con- 
formity to fixed rules, became firmly established. Inter- 
national law began to be studied with a new zeal. Qnes- 
tions of the balance of power, of neutral trade, and of 
contraband of war were widely discussed, and numerous 
commercial treaties entered into. The second epoch of 
this modem period begins with the treaty of Utrecht in 
1713. The treaty itself recognized many of the principles 
which had gained acceptance since 1648. The increasing 
influences of the new world in European politics became 
apparent. The American Revolution as well as that of 
the French showed clearly the need of more stringent 
rules of neutrality. Boundary disputes were settled 
along lines laid down in the Roman law. Diplomatic rela- 
tions received larger attention than ever before, result- 
ing in the determination of the precedents and dignities 
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of diplomatic agents. The treaty of Yienna in 1815 marked 
the begiiming of the present ejioch. Here the discussions 
differ from the earlier ones in that they are now based 
upon what the law is rather than what it ought to be. 
The present problems are being worked ont largely along 
lines of commercial and indnstrial development, towards 
greater comity, and, it is hoped, towards the ultimate 
achievement of international peace. 

S4. btcnutuHul law part of numicipal lav. The 
preposition that international law is a part of the domes- 
tic law of the United States was clearly npheld in the 
case of the Faqnette Habana, where the question was 
raised, whether the law of nations protected small fish- 
ing smacks of the enemy from captnre, and, if so, was the 
law of nations a part of the municipal law of the United 
States. In giving its decision the conrt said: "Interna- 
tional law is a part of oar law, and mnst be ascertained 
and administered by the courts of justice of appropriate 
jurisdiction aa often as questions of right depending upon 
it are duly presented for their determination. For this 
purpose, where there is no treaty, and no controlling 
executive or legislative aots or judicial decision, resort 
must be had to the customs and usages of civilized na- 
tions" (3). In the case of the Charming Betsy (4), Mr. 
Chief Justice Marshall observed: "An act of Congrew. 
oug^t never to be construed to violate the law of nations, 
if any other possible construction remains, and conse- 
quently can never be construed to violate neutral rights, 

(«) 178 U. a 677. 
<4> 2 CraiMh, fli. 
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or to affect nentra] commerce farther tiian is warranted 
hy the law of nations as nnderstood in this coontry." 
Whether or not the law of nations is a part of domestio 
law is itself purely a question of domestic law. 

§ S. Someign itatea are the personB In Intemotioiial 
lav. Private law deals directly with the rights and obli- 
gations between individuals. International law deals 
with the rights and obligations between sovereign states. 
But what is a sovereign state f Since it is a person in 
international law, it must possess such attributes as will 
enable it to perform those obligations which a person in 
international law is legally bound to perform. To do 
this it must be supreme within its territory, in order that 
it may guarantee to other states the proper protection 
of aliens and their property; it must be independent in its 
external control, in order that it may be nntrammeled 
in the performance of its legal duties and treaty obli- 
gations ; it must have sufficient evidences of permanency 
to guaranty a reasonably continnoas existence; and 
enongh civilization to indicate an appreciation of the bind- 
ing character of law (5). This debars the Indian tribes 
as being externally subject to another power, and ex- 
cludes semi-barbarous peoples as being nnappreciative 
of the sanctity of law and incapable of affording ade- 
quate protection to the property and citizens of foreign 
states. The necessity of external independence was set 
forth in the ease of the Checharkieh (6). In this case 
a boat belonging to the khedive of Egypt, being sued for 

(6> Hall, iDternatlonal T»iw, p. 20. 
(6) L. R. 4 Adm. and Ecc. Cts. 60. 
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damages done to another ship, eet up the defense that the 
boat belonged to the khedive of Egypt, and was therefore 
entitled to the immnnity of a pnblio ship. The court, 
after reviewing the facts that Egypt was a part of the 
Ottoman Empire, that thia empire levied the taxes, con- 
trolled tiie armies, and made the treaties for Egypt, held 
that: "All these facts, according to the imanimons opi- 
nion of accredited writers, are inconsistent and incom- 
patible with those conditions of sovereignty which are 
necmsary to entitle a coontry to be ranked as one among 
the great commmiity of states", and therefore the ships 
of Egypt are not to be accorded the immanity which at- 
taches to the public shipe of sovereign states. 

§6. Distinction between a gcrtremment and a state. 
Carefnl distinction mast be made between tbe govern- 
ment and the state, for it is the state and not the govern- 
ment, that is a person in international law. The govern- 
ment is only the agent of the state. Consequently any 
changes in the government which do not interfere with its 
ability to perform its international obligations, do not ef- 
fect a change in the identity of the state. If this were not 
BO, then thoee states having treaties with a state about 
to change its government wonid interfere to prevent the 
loss of their treaty rights. Such a theory wonld obvionsly 
lead to the constant intermeddling in the internal politics 
of nations. StatM may <diange their form of government, 
or acquire territory, or oede portions of their dcunun, 
wiUiont Iraing their identify, andj therefore, withont re- 
Unqnishing their daims or escaping their obligstioQS 
iknder eExisting treaties and lawe. However, when the 
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state is broken ap and divided among other states, as 
the absorpti(m of Poland by Bnssia, Anstria, and Pmssia, 
in 1795, or where a state is annexed to another by con- 
quest of war, as the conquest of the Orange Free State 
by Great Britain in 1901, or where two states combine 
to form a third state, the identity of the absorbed states 
is lost. 

§7. Part-aovereign states. Part-sovereign states, as 
known to international law, are states where the external 
sovereignty is partly exercised by other states, or partly 
suspended altogether. The division of internal sover- 
eignty is only remotely and io^rectly connected with in- 
ternational law and will not be treated here. That is 
properly a matter of constitntiona] law. The German 
Confederation from 1815 to 1866, which left to the local 
states certain powers of external sovereignty and which 
gave other powers to the cbnfederation, is an example 
of a part-sovereign state. A nentralized state, where 
certain of its external powers have been taken away for 
the purpose of neutralization, as where Switzerland was 
deprived of the ri^t to wage offensive wars, and 
the establishment of protectorates and suzerainties are 
other examples. A state nnder the protectorate of an- 
other state possesses all the rights of external sover- 
^gnty, except those whidi have been epecifioally resigned, 
while states under suzerainty possess only snoh powers 
of external sovereignty as a anzerain power specifically 
grants. The Sonth African Republic, under the protec- 
torate of England by the agreem^it of 1884, and Bul- 
garia, under the suzerainty of the sultan of Turkey as 
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provided by the first article of the treaty of Berlin are 
typical examples. 

§ 8. Kecognition of new statea. Theoretically, a na^ 
tion has the right to enter the family of nations as soon 
as it possesses the necessary attributes of a state. But of 
this the states are the jndge, and their recognition of the 
new state marks its advent within the pale of interna- 
tional law. This recognition may be by individual states 
from time to time as each sees fit, or it may be by the col- 
lective action of several, as the reception of Tlirkey into 
the family of nations by the treaty of Paris of 1856. The 
recognition may be formal as by public proclamation, 
treaty, the sending or reception of ambassadors, the sal- 
Qte of the flag, etc., or it may be merely implied tram any 
state act indicating the recognition of international ri^ts 
and obligations. The states so recognized may be either 
states heretofore considered as barbarous or uncivilized, 
as in the case of Turkey, Persia, China, or Japan j or 
states which have been formed by "civilized men in 
hitherto undvilized countries," as in the cases of the 
South American republics or the Congo Free State; or 
states whose independence has been achieved through a 
successful revolt, as In the case of the United States in 
1783 and the Texan Hepublic in 1837. Where a new state 
is formed by the union of two or more existing states, 
recognition then usually follows as a matter of course. 
The recognition of a state is irrevocable and binds only 
the recognizii^ and the recognized states, since each 
state has a right to determine the matter for itself. In 
the case of recogoIziDg the independence of a revolting 
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commtmity, great cantion must be taken, for, if recogni- 
tion takes place before the revolting section has in fact 
achieved its independence and thns vindicated its rights 
as a sovereign state, the parent state may properly object 
to the recognition as an act of intervention. "Hie recog- 
nition of the United States by France in 1778, when the 
contest wae at its height and the outcome very uncertain, 
amounted to an act of Intervention which the parent state 
had a right to resent by war (7). The question of recog- 
nition is a political and not a judicial question (8). 

§ 9. Becognition of beUigowncy. Before a revolting 
conminnity can jnstif y its claim that it ie waging war and 
not insurrection, and become entitled thereby to the bel- 
ligerent rights of an independent state, it must have a 
well organized and responsible government, occupying 
well-defined territory, and carrying on a conflict of threat- 
ening proportions with the parent state, waged for politi- 
cal ends and in accordance with the laws of war. Not 
being yet a state, it cannot enjoy the privileges of a state 
in making war, unless the rights of belligerency are ac- 
corded it. In other words, the conflict between the two 
forces is not regulated by the rules of law. In order to 
avoid this, the recognition of belligerency is frequently 
accorded by the parent or other states, when the revolt 
has reached such dimensions as to amount to a public 
war. Becognition by the parent state extends to the bel- 
ligerents all the rights of war that a state may possess, 
frees the parent state from the responsibility of anything 

<7) LflwreDCe^ Prlnclplea of Tnternadonal Iaw, mcs. 56-09. 

(8) Thompmn t. FowIm, 2 Slmoni, 194; Jones t. U. 8. l&T U. S. 
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taking place within the revolting territory after the date 
of recognition, and confers npon the parent state alao the 
rights of a belligerent, giving to both parties the right 
to maintain blockades, to demand and enforce the ob- 
servance of neutrality, to establish prize courts, and to 
do all other acts allowable in war. When a third state 
alone recognizes a belligerency, it has the same effect 
as recognition by the parent state, bnt only in regard to 
relations between itself and the two belligerents. Becog- 
nition by other states than the parent state is not al- 
lowable, however, except where the conflict is of snch a 
nature that the recognizing state, becanse of its proximity 
to the seat of action or of its commerce npon the sea, 
has a necessary interest. "The reason which requires 
and can alone justify the step (recognition of belliger- 
ency) by the government of another country, is, that its 
own rights and interests are so far affected as to require 
a definition of Its own relations to the parties. ... A 
recognition by a foreign state of full belligerent rights, if 
not justified by necessity, is a gratuitous demonstration 
of moral support to the rebellion, and of censure npon 
the parent government" (9). 

§ 10. Effects of changes of sovereign^. When a new 
state is formed by securing its independence from the 
parent state, it loses all the personal contract rights and 
is freed from all the personal obligations of the parent 
state. The parent state still continues its identity, and ia 
therefore entitled to all rights secured to that state and 
still bound to all its general or personal obligations. On 
the other hand, local rights concerning the lost territory, 

(0) Dana's Wbeaton, 34, note 15. 
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Buch as rights nnder treaties relating to the cession of 
such territory and its bonndaries* and obligations of a 
purely local nature pertaining to the lost domain, such as 
the use of rivers running through the territory, or the 
payment of local debts contracted for local objects and 
secured upon local revenues, belong to the new state. 
When a portion of a state is ceded to another state, the 
general rule seems to be as laid down by Westlake that: 
"Territory transferred from one sovereign to another, 
whether by way of cession or of conquest, is taken over 
sobject to all those rights of third states which may be 
said to inhere in the soil like the easements or servitudes 
of private law, but free from all those obUgations which 
were merely personal to the late sovereignty, though they 
might have had to be performed on the soil" (10). When 
one state is wholly absorbed by another, the absorbing 
state acquires all the local rights, obligations, and prop- 
erty of the absorbed state. In regard to the treaties con- 
cluded by the annexed state, it is clear that, whenever 
these interfere with the fixed policies or constitutional 
provisions of the annexing state, they are annulled. The 
absorbing state becomes liable for the whole of the debt 
of the acquired state. Thus, it was held in the Texan 
Bonds case (11) that, when Texas came into the United 
States, the latter then became bound to see that the debts 
of Texas to foreign states were paid. When Great Britain 
and France demanded the right to trade with Texas, un- 
der the terms of a former treaty with her, the United 

(10) Lawi^ice, 001. 

(11) 1 WbartoD'i Dtsect, 20-23. 
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StateB held that trade with Texas would he subject to the 
same regnlation as trade with any other portions of the 
country (12). The change of sovereignty from one state 
to another does not affect private rights and obligations. 
"A cession of territory is never understood to be a cea- 
sion of the property belonging to the inhabitants. . . . 
The cession of territory by its name from one sovereign 
to another, conveying the compound idea of surrender^ 
ing at the same time the lands and the people who inhabit 
them, wonid be necessarily understood to pass the sover- 
eignty only, and not to interfere with private proper^" 
(13). 

(12) Lawrence, 8C0«[1. 

(18) tl. B. V. Percbmau, 7 Petwt, 61. 
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CHAPTEB n. 
nrDEPENDBKOB AHD EQUAUTT OF STATES. 

$ U. Right of existence and ind^midence. The whole 
system of the law of nations is based apon the assump- 
tion that states which are admitted as persons in inter- 
national law are in possession of certiun rights and honnd 
by corresponding obligations. The modem doctrines of 
the law originated in the realization that the hopes of a 
world-mde empire were forever shattered; that, instead 
of one mighty mier governing the civilized world, there 
wonld be many states mled by many sovereigns; that 
these mnst have freqnent and varied relations and inter- 
eonrse with one another; and therefore that the peace 
and order of the civilized world conld only be eecnred by 
the mntnal recognition of the fundamental rights vf states 
and the adoption of such rales of international conduct 
S8 wonld lead to their better observance. Thns the old 
idea of only one snpreme state was replaced by the idea 
of several states, each possessing the fnndamental rights 
of national ind^>endenoe. Independence has been de- 
fined as "the ri^t of a state to manage all its affairs, 
whether external or internal, without interference frmn 
other states, as long as it respects the oorre^wnding 
right possessed by each fnlly sovereign member of the 
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fiunily of natioDs'* (1). From these fnndamental rights 
of mdependent existence flow pTactically all of the rights 
and duties prescribed by international law. As the in- 
dividoal's right to life and liberty forms the foundation 
for most theories of politics and govemment, so the 
rights of the nation to existence and independence have 
been the basis npon which the laws of nations have been 
bnilded. 

The independence of a state is not lost by the mere fact 
that it has accepted self-imposed restrictions npon its 
freedom. Mutual conceBsions between states are often 
necessary to their conveni^Lce and welfare. Such limi- 
tations are frequently imposed by treaty, as where the 
United States and England in the Clayton-Bulwer treaty 
of 1850 voluntarily bound themselves to acquire no ter- 
ritory in Central ionerica (2). 

i 12. Extra-territorial acts In sdf-defense. While it is 
I>erfeGtIy dear that the theory of the independence of a 
state makes any interference with that state illegal, yet, 
1^ the same theory, there has grown up a practice whereby 
a state may violate such rights when justified as neces- 
sary to its own independence. Li such cases, it is said 
the obligation to recognize the rights of another state is 
suspended. States may, under certain conditions, enter 
npon forMgn territory for the purpose of preventing an 
attack npon their own government by persons making the 
foreign government a base of operations against them. 
To justify snch action, however, the danger must be so 

(1) iMwnnee. 111. 

{2) Treatta* of the Dnlted 8tat«B, p. 441. 
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great and immediate, or beyond the power of the invaded 
state to prevent it, that it is in fact a necessary act of self- 
defense against the violation of its own territorial sov- 
ereignty. The acts performed hy the invading states, 
shonld, however, be confined to those i^ch are barely 
necessary for sdf-protection (3). Dnring the Canadian 
rebellion in 1838, a large number of insargents seised an 
island in the Niagara river, and, having supplied them- 
selves with arms, prepared to cross over into Canada by 
means of the steamer Caroline. To prevent the crossing, 
the Caroline was boarded by English oflBcers while in 
American waters and the ship destroyed. The United 
States complained of the invasion of her territory. The 
British government replied that there was no alternative 
since there was no opportnnity to apply to the govern- 
ment, that invasion was inuninent, that therefore there 
was no time for deliberation, and finally, that nothing 
more was done than necessary in self-defense. Tbe mat- 
ter was then dropped by the United States (4). 

§ 13. Intervention. "Intervention takes place when a 
state interferes in the relations of two other states, with- 
out the consent of both or either of them, or irtien it inter- 
feres with the domestic affairs of another state irre- 
spective of the will of the latter, for the purpose of either 
maintaining or altering the actual conditions of things 
within" (5). It differs from extra-territorial acts done 
in self-defense in that the latter are acts generally per- 
formed upon the territory of the invaded state, in self- 

<8) Hall, p. 270. 

(4> Par). Papen, 1848; 1 Wbortrai, aec. BO, c. 

(B> Hall, 2S4. 
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defense against a local attack or mfringement of its jnr* 
isdiction, while intervention is interference in the inter- 
nal or external affairs of the state itself. Both are forms 
of intervmtion, bnt the term is generally ai^lied to cases 
of the latter description. It mnst not be forgotten that 
intervention must be dictatorial interference and mnst 
not be confnsed with good offices, mediation, or interces- 
sion, which are merely different forms of service ren- 
dered by friendly powers in the interests of peace (6). 

§ 14. Interventions of right There are two kinds of 
intervention, that which is of right, and that which is only 
jnstifiahle. Since independent existence is a fundamental 
right of a state, it follows that the right of interveniloii 
can only accrae where there is a legal restriction npon the 
independence of the state concerned, and where the state 
is in dnty bonnd to submit to the interference. Where 
tirore is no snch restriction upon the state's indepfflidence, 
there can be no right of intervention and no dnty to sub- 
mit to it But, in the absence of any restrictions upon 
the independence of the state, there may be conditions 
which, while they do not give the right of intervention, do 
justify snch interference. In snch cases the universal 
obligation of states to recognize the rights of independ- 
ence is suspended, and the state may interfere witbont 
violating international law. Since there is no right to in- 
tervene, however, there is no duty on the part of the state 
to submit and it is perfectly lawful for it to resist the 
intervention with force. Examples of intervention of 
right are found in the right of a suzerain power to in- 

(6) 1 (HqMnlielm, p. 182-8. 
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terrene in certain affairs of the vassal, or the right of 
the protecting state to control the external affaire of the 
protected state. Another example is inhere a state is re- 
stricted hy treaty in its internal independence, in whidi 
case the other nations to the treaty have a right to in- 
tervene if the nation does not comply with the intmuons 
of the Bgreemoit (7). 

$ 15. lotenreiitioiu that are only JostifiaUa Ai ve 
have already se^ independence is one of the fundamental 
ri^ts of international law. But one state cannot enjoy 
this right at the expense of another state, and, when it 
does, then intervention by the threatened state is justified 
on the ground of self-preservation. Thus, "if a govern- 
ment is too weak to prevent actual attacks upon a neigh- 
bor by its subjects, if it foments revt^ntion abroad, or if 
it threatens hostilities which may be averted by its over- 
throw, a menaced state may adopt snch measures as are 
necessary to obtain substantial guarantee for its own se- 
curity" (8). The danger must be direct and immediate 
and of sufficient gravity to justify an appeal to war. 
Thus, when in 1804 it was discovered that Spain had en- 
gaged to assist France in her war against England, and 
was preparing a naval armament in the harbor of Ferrol, 
.the British government vigorously objected, and, when 
their objections were disregarded, commenced hostili- 
ties (9). This seems to have been a case where the 
danger was direct and immediate, and of such magnitude 

(7) 1 Oppenbelm, sec 13B. 

(8) Hall. 28(L 

<9) Annii&l RaKlrter (1806), 20-27. 
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as to JQBtify a resort to war. Where, however, the danger 
to the intervening state arises only as an indirect result 
of the existence of a form of government or the prevalence 
of certain ideals, then there is no direct, immediate 
danger, and intervention cannot be jnstified. To jnstify it 
tmder snoh conditions would be to bold that one form of 
state life would have the right to live and profit at the 
ezpraise of another (10). 

§ 16. Intervention against vrong-dc^ng. Intervention 
in restraint of wrong-doing is either directed against acta 
that are ill^al or acts that are only immoral. In the first 
case it woold seem clear that intervention to prevent the 
infraction of the roles of law would not only be justifiable 
but necessary, as a condition to an effective system of 
international jurisprudence. Such intervention might 
well be classed as an intervention of right, rather than 
a mere jnstifiable intervention, for a state should be bound 
to submit peacefully to an intervention whose only pur- 
pose was the oiforcement of law. 

Intervention against immoral acts, such as oj^ression, 
religions persecution, governmental tyranny, etc, can only 
be justified on the gronnd that such acts are illegal in 
the eyes of international law. But there is nothing in 
the nature of international law and its fundamental doc- 
trines that attonpts to limit the manner in which each 
state shall deal with its own subjects. That is purely 
a domestic question. There is, however, a decided ten- 
dency to justify such intervention, and the time may 
come when international law will so provide, but certainly 

<10) Hall, 286. 
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there has not yet been such a nnanimity of practice and 
expression as to justify snch an assertion. The inter- 
ference of the United States in the affairs of Cnba on the 
gronnd of humanity is a recent example of each inter- 
vention (11). 

§ 17. btervmtion to secnre balance ci pow«r. From 
the seventeenth centnry down to recent times, the idea 
of the balance of power between the varions states of 
Enrope was considered an undoubted maxim of Euro- 
pean diplomacy, and, among the nations conoemed, the 
practice of intervention to preserve the proportional share 
of power was never qnestioned until recent times. That 
Bucb constitutes a justification for intervention to-day, 
while aGBrmed by smne of the English writers (12), is a 
proposition that cannot be upheld. While adopted by the 
leading nations of Europe at one time or another, it has 
never received that unanimous approval of the civilized 
nations of the world necessary to make it a binding rule 
of law, and cannot be supported by the general principles 
of law, except so far as the balance of power is neoessary 
to the self-preservation of any one state or states, in which 
case the intervention by the states so affected, would be 
justifiable upon grounds already mentioned. 

§ 18. Otber canaes of intervention. It has sometimes 
been contended that when a number of states act in 
nnison in intervening, that the united character of the 
intervention makes it justifiable when otherwise it would 
be illegal It is generally admitted that the action of a 

<11) United HtatM' Foreign BelaUons (1898), Tea 
(12) 1 ON)«iilielm, 18&« 
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nnmber of states wonid probably be more jnst and wise 
than the action of a single state, bnt snch a consideration 
conid go no farther than to afford a moral jastification. 
Legally a nomber of states conld have no more right to 
interfere than a single state, and ernch is clearly the law. 
In the case of civil wars, the opinion that intervention in 
aid of the parent state is justifiable was once held by 
numy writers, bnt has now generally been abandoned. 
It is easy to see that interrmtion in behalf of the revolt- 
ing party is an interference in the independence of the 
parent state and is therefore unjustifiable. It is also clear 
that international law does recognize the existence of a 
de facto state in revolution^ and grants it oertun rights 
of belligerent^ when it has sufficient strength behind it 
to make its final existence a matter of uncertainty, and 
it oug^t to follow from this recognition that any inter- 
ference with a de facto state is an interference with its 
legal belligerent rights and is therefore unlawful (13). 

§ 19. Distinction between law and policy as basif for in- 
tervention. Care must be taken, in the study of the ques- 
tion of intervention, to distinguish between matters of 
law and matters of policy. The question of the balance 
of power is purely a matter of the foreign policy of 
certain states of Europe, and has already been pointed 
out as not being a rule of international law. So with the 
Honroe doctrine, which is nothing but a part of the 
f ordgn policy of the United States. As a matter of world 
politics, it is tremendously important, bnt it has no effect 

cm &U, 388. 
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or significance in international law. If intervention is 
JQBtifiable in upholding it, its jnstifieation wonld not be 
the Monroe doctrine, bnt 'vould have to depend npon the 
fact that the self-preservation of the United States was 
dependent npon its immediate enforcement. 
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CHAPTER in. 
TBBSITOBIAL DOXAUT AKD JUBI8DX0TI0V. 

§30. Jnxisdictum. JuriBdiction is the right of the state 
to exercise authority and control over persons, actions, 
and things. So far as the state exercises Qm right with 
regard to its own citizens and within its own territory, no 
question of international law is involved. It is only wbon 
there is a conflict between the jurisdictional claims of 
different states that there is a resort to the law of nations. 
For the purposes of our stndy the various phases of jaris- 
diction may be classified as territorial jurisdiction, deal- 
ing with the jurisdiction of the state within the limits of 
its territorial property; fluvial and maritime jurisdic- 
tion, concerning the exercise of this authority upon its 
territorial waters, its public and private boats whm with- 
out its territorial limits, and upon the high seas; and 
jurisdiction over persons, which has to do with the state's 
control over its citizrais when abroad and its treatment 
of foreign citizens at home. 

SeOTIOIT 1. TEaBTTOBXAL JUBIBDICTTION. 

§ 20a. Territorial property. "The territorial property 
of a state consists of all the land and water within that 
portion of the earth's surface which it claims by legal 
titie, and, when it abuts upon the sea, together with a 
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certain margin of water" (1). The general theory is that 
within the limits of its territorial property the state has 
absolute and nnqnalified jarisdiction. Were this entirely 
true the problems arising ont of the question of jurisdic- 
tion would be greatly simplified, hut such is not the case. 
Esperience has shown that international convenience is 
subserved by allowing each nation to retain a certain 
degree of its jurisdiction over its merchant vessels when 
ia the territorial waters of another state, and that friendly 
relations are fostered and the idea of national sovereignty 
observed by removing public ships and diplomatio agents 
from the territorial jurisdiction of foreign nations. These 
are but typical examples of the limitations ufwn the 
general theory of jurisdiction over territorial property, 
and will be discussed later. We must first consider the 
question of how this territorial property may be acquit^ 
§ 21. Acquiiition of territoiy: Discovery and oooni»- 
tion. Five modes of acquiring territory may be dis- 
tinguished as follows: discovery and occupation, con- 
quest, cession, prescription, and accretion. In the days 
of the discoveries it was generally held that the mere 
fact of discovery by the agents of the state gave a clear 
title to the territory. Later, actual occupation was held 
to be necessary to perfect the title of discovery, but it 
was not until the eighteenth century that effective occu- 
pation was insisted upon by the writers, and it was the 
nineteenth century before the practice of states conformed 
to such a rule. The fact of discovery is still of some im- 
portance, however. "It ia agreed that discovery gives to 

(1) Glenn, iDternatlotiRl Law, 4C 
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the state, in whose service it was made, an inchoate title ; 
it ' acts as a temporary bar to occapation by another state* 
within such period as is reasonably snfBcient for effec- 
tively occupying the discovered territory. If such period 
elapses, without any attempt by the discovering state to 
tarn its inchoate title into a real title by occnpation, such 
inchoate title perishes and any other state can now acquire 
territory by means of an effective occupation" (2). 

To make occapation legally effective it is necessary 
that the parties occnpying have either the general or 
special anthority of the state for which they are acting, 
and that the state by some formal act evidences its in- 
tuition to acquire sovereignty over it, all of which must 
be snpplranented within a reasonable time by the actnal 
establishment of some governmental anthority. The ten- 
dency still further to limit the right of acquisition by oc- 
cupation is evidenced by the declaration of the Berlin 
Conference of 1885, which bound the signatory powers in 
the case of any further acquisition of territory in Africa 
"to protect existing rights, and, as the ease may be, free- 
dom of trade and transit nnder the conditions agreed 
upon" (3). 

§22. Same: Kztent (tf terrttoxy acquired by discovery. 

The question as to the extent of the territory secured 
throngh occupation is frequently a very difficult question. 
The United States conunissioners, appointed to settle the 
Louisiana boundary dispute, held : ' ' When any European 
nation takes possession of any extent of seacoast, that 

(2) 1 Opp«)helm, 278. 

(8) Han, 118-116; ParL Papers, Africa. Na 4, 1886. 
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possession is understood as extending into the interior 
coimtiy, to the sources of the rivers ranptying themselves 
within that coast, to all their branches, and the country 
they cover, and to give it rights to the exclusion of all 
other nations to the same" (4). Since, however, effective 
occupation and control are e^ential to complete the legal 
title, it would seem that only so much of the territory as 
has been reduced to the effective control of the acquiring 
state can be properly claimed, and, therefore, that the 
rule as stated by the commissioners is too broad. 

§23. Same: Oonqnest aad cession. Territory is ai^ 
quired by conquest, when there is a long occupation of 
the territory with the intent to continue the possession 
for an indefinite period, and where there has not been a 
material, continued effort on the part of the opposing 
state to regain possession. Kere military occupation, 
even for a considerable length of time, is not sufficient. 
Title by conquest may also be confirmed by an act of 
cession or treaty of peace. The acquisition of the Phil- 
ippines by the United States was a case of conquest con- 
firmed by an act of cession. Acquisition of territory by 
cession is quite common. In such cases the validity of 
the title rests upon its recognition by the ceding state. 

§24. Same: Prescription, "l^tle by prescription 
arises out of a long continued possession, where no 
original source of proprietary right can be shown to 
exist, or where, possession in the first instance being 
wrongful, the legitimate proprietor has neglected to assert 

(4) Scott, Caiea on Interoatloiuil Law, 74. note. 
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his rights, or has been unable to do so" (5). The object 
of prescription is to secnre a stable international order 
by preventing the <^ening of old contToversies over con- 
ditions which have long been acquiesced in and have be- 
come established facts in international relations. The 
length of time required for the acquisition of a title by 
prescription has never been determined, each case being 
decided npon its own merits. Thirty years has been sug- 
gested as the minimum, while fifty years has received the 
sanction of many writers. By prescription the titles to 
the portions of Poland have become valid in the hands of 
the states who were parties to the partition, though per- 
haps not valid by the original act (6). 

§ 25. Same: Accretion. Title by accretion is a title 
by which the land formed by the action of the waters is 
held generally by the state having jurisdiction over the 
waters in question. The land formed by alluvium near 
the coast of a state belongs to that state. In the case of 
the Anna (7) it was held that certain mad islands, formed 
off the coast of the United States near the mouth of the 
Mississippi Biver, were a part of the United States, and 
that the territorial waters of the United States were to 
be reckoned from the islands and not trom the mainland. 
Where a river is a boundary between states, the owner- 
ship of islands formed in a river will depend upon what 
portion of the river constitutes the boundary line (8) 

<B> Ball, 118. 

<e) Vattel, Intematloiml Law, Book II, cbap. 11 ; Rbode Island t. 
IfaMftditwetU, 4 Hovard, 63». 

(7) G C. BoUnwn, 872. 

(8) 1 HaUeck, loternaHoiuI Law, 14(1. 
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§ 26. BonndariM of state tenitories. The boundary 
lines of the territory of a state may be artificial or 
natnral. That is, the boundary may be a line drawn be- 
tween two £^ven points, or along a certain parallel, or it 
may be described merely as following a given mountain 
range or a river. Such boondaries are more or less in- 
definite, and consequently certain rales for their inter- 
pretation hare been adopted. When the boundary follows 
a momitain range, a line run along the water divide is 
generally adopted aa the boundary. 

§ 27. River boimdaries. When a river is designated 
as the botmdary, the general rule is, that, if the river ia 
not navigable, a line drawn mldvray between the low 
water marks on either side is the dividing line. Where 
the river is navigable, a line drawn through the middle 
of the main or deepest channel forms the boundary. When, 
however, one state owned the territory on both sides of 
the river originally, and then granted the territory on 
the other side to another state, the boundary between the 
two states is not the middle of the channel, but is the low 
water mark on the side of the river occupied by the 
grantee, so that the whole bed belongs to the granting 
state. This was the rule adopted in the case of Handly's 
Leasee v. Anthony (9), in which case the question before 
the court was what part of the Ohio river formed the 
boundary between Indiana and Illinois. The land on both 
sides was origuially owned by Virginia, which granted to 
Congress aU her right in the territory "northweat of the 
river Ohio." In giving its opinion the court said: 

(9) S Wbeaton, 874. 
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"When, as in this case, one state is the original proprietor 
and grants the territory on one side only, it retains the 
river within its own domain, and the newly created state 
extends to the river only. The river, however, is its 
boundary. " The same rule applies where a state has 
occnpied the land on one side of a river^ before occnpa- 
tion has taken place upon the opposite side by another 
state. In cases where the river changes, the general rale 
is, that, if the change is imperceptible, the boundary still 
follows the river, bnt when there is a sndden change the 
old line of boundary ronains. In the case of Cooley v. 
Oolden (10), the Uissonri river, which was the ciHunon 
bonndary between Missouri and Nebraska, suddenly 
changed its conrse leaving the old river bed dry, so that 
part of the land that was on the Nebraska side was now 
on the Missouri side. The court decided that the boundary 
line was still the middle of the old river bed, since the 
diange was sndden and perceptible. 

§ 28. Ziake and sea bonndariflB. Where lakes or land 
locked seas form the boundary, unless there is a special 
treaty provision, or evidence of prior appropriation of 
the entire bed of the lake or sea, the boundary will be a 
line drawn throngfa the middle of such lakes or seas. The 
same rule is true where narrow straits form the bonndary 
of two states. Where the ocean is used as tbe boundary, 
the line will be drawn at least three miles out from the 
low water mark (11). 

$29. Qiulifled jurisdiction: Protectorates. Besides 

(10) 112 Ho. Appeals, 62. 
<11) 1 Oppenbeliii. 2M-6. 
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the general jnrisdiotion of a state within its territorial 
boundaries, there are two kinds of qualified territorial 
jnriBdiction which are exercised by nations over territory 
which is not their own. These are found in the protec- 
torates and the spheres of infiuence. A protectorate is ft 
sort of international guardianship assumed over smaller 
states, either as a resnlt of treaty provisions between the 
parties concerned, or merely as the unilateral act of the 
protecting states because of their oommercial or political 
interest in the protected states. The degree of jurisdic- 
tion exercised varies widely in different cases. In general, 
it may be said tiiat the protecting state assumes juris- 
diction over all the foreign affairs, and thereby becomes 
answerable to other nations for all foreign obligations. 
The protecting state cannot be held responsible for the 
particular form of government adopted, but it must as- 
snme some jurisdiction over such internal affairs aa may 
lead to international complications. It must see that a 
reasonable guaranty of safety to the lives and property 
of foreigners is afforded. The protectorate ezclndea 
foreign powers from interference, and, if wronged by the 
protected state, they must look to the protecting state 
for indemnity (12). 

§ 30. Sune: Spheres of inflnenoe. "The term 'sfdieres 
of influence' is applied to portions of territory lying 
within certain well-defined boundaries and ooenpied by 
uncivilized races, within each of which the influence of a 
particular European state is paramount The practice 
of establishing spheres of influence, whi(^ is of very 

(12) Wertlalw. 174-T. 
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reeoit origin, amounts, in fact, to a distribnticm of tm- 
civilized territoTy among the principal statea of Europe 
hy treaty defining the boundaries of the areas within which 
their influence shall be snpreme" (13). These treaties, 
which are generally made without the consent of the 
peoi^e of the distributed territory, bind no one ezc^t 
the parties to the treaty, although any attempt to inter- 
fere with the nation's sphere would be considered an un- 
friendly act Some spheres are secored by agreement 
with the local tribes, bnt, since the state assumes no ob- 
ligation to other nations for the protection of their citizens 
in snch territories, and does not asanme any jurisdiction 
over the territory, it has no legal right which other natims 
are bonnd to respect (14). 

Sectioh 2. Fluyiai. and Mabitihb Jubisdiction. 
$31. KiTers. Fluvial and maritime jurisdiction ex- 
tends to all the bodies of water within the territorial 
boundaries of the state ; to all its ships, both public and 
private, when outside its territorial limits; and to its 
jurisdictional rights over the high seas. It has been from 
time to time asserted that a state's jurisdiction over the 
rivers within its boundaries is subject to the right of inno- 
cent passage or free navigation on the part of the nations 
of the world. The consensus of opinion, as well as the 
practice of the nations does not conform, however, to that 
assertion, bnt does conform to the general proposition 
that a state's jurisdiction over rivers or snch parts of 
rivers as are within its boundaries is exclusive, and that 



(18) Darlt, BlMiienla of Intomatlonal Taw, 106. 
<14) WtatUka, 187-4; 20 Renw de Droit Int B4B. 
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other naUona have no right of navigation except 1^ ex- 
press consent. Where the hoondary line between two 
states la the middle of a river, both states then have the 
right of navigation. Where rivers are international in 
their character and are navigable from the sea, there is a 
tendency to grant the right of navigation. The >^enna 
Congress of 1815 proclaimed free navigation upon the 
international rivers of Enrope to all nations of the world. 
The peace treaty of Paris of 1856 expressly declared that 
the principle of the Vienna Congress, regarding free 
navigation upon the international rivers of Europe, was 
a part of "European public law" (15). In 1885 the final 
act of the West African Conference decreed that the 
Congo and the Niger shonld be opened to the navigation 
of all nations without exception (16). That such a prin- 
ciple is not yet the established law is made evident by 
the negotiation between the United States and England^ 
concerning the nnsnccessfol claim of the United States to 
the right to navigate the St Lawrence river (17). Thus, 
the jurisdiction of a state over rivers or parts of rivers 
within its territory may be said to be exclusive, although 
there Is a decided tendency to limit such jurisdiction by 
the right of free navigation, which is generally granted 
now as a mere matter of comity. 

§ 32. Entirely raidoBed lates and seas. Such lakes 
and landlocked seas as are entirely enclosed 1^ the land 
of one state are clearly a part of that state and subject 

(U> 1 Oppaiheliii, 227-9. 

(lA) BrlUab State Fapen, Afrtn, No. 4 <188S). p. SOS-IL 

(17) TreaUeg itf TTnlted Statei^ pp. 4SS, 1007, 1382-4 
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to its exclusive jarisdiction. Where, however, the lake 
or sea is snrronnded by the territory of several states 
there is some uncertainty, hut the weight of authority 
and international practice indicates that they are parts of 
the snrronnding territory. International lakes and land- 
locked seas are those where navigation to the open sea is 
possible. These are subject to the same jurisdiction as 
those just discussed, except there may he siud to be s 
tendency towards free navigation of such bodies of water, 
based upon the analogy of the tendency in favor of free 
navigation in the case of international rivers (18). 

§ 3S. Oulfs and bays. Gnlf a and bays, which are sor- 
rounded by the territory of one state and whose entrance 
is not over six miles in width, are everywhere admitted to 
be within the jurisdiction of that state, upon the accepted 
theory that the jarisdiction of a maritime state extends 
three miles at least into the bordering ocean. The present 
practice and opinion of writers, moreover, extends such 
jurisdiction to all such gulfs and bays whose entrances 
are narrow enough to be commanded by coast batteries 
on either or both sides of the entrance. The Institute of 
International Law has declared in favor of a twelve mile 
entrance, and recognizes jurisdiction over golfs and bays 
with a wider entrance where the jurisdiction has been ad- 
mitted for one hundred years (19). In the caae of Stet- 
son v. IT. S. (20), it was held that Chesapeake Bay, 
which is about twelve miles ^de at its month, and for a 
distance of 125 miles is eight miles or more wide, was not 

(18) 1 Oivoiliclin, 230-1. 

<1S) AnniMlra XIII, p. 829. 

(20) 4 Moore'i Intematlonat ArbltraHon. 4333. 
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a part of the high seaa but a pari of the territorial waters 
of the United States. In the case of the Direct United 
States Cable Company, v. Anglo-American Tel. Company, 
decided in the House of Lords (21) it was held that Con- 
ception Bay, which is 15 miles in width and 40 miles in 
length, was within the territory and jurisdiction of New- 
foundland, nnce the bay was entirely within Newfound- 
land's territory and since the British dominion had been 
exercised over it for a loi^ period of time. 

In view of all these conditions it is difficult to determine 
just what the law is, but certainly it may be said that the 
restriction of six miles at the entrance is no longer law, 
and every ease will have to be determined upon its own 
peculiar facts. However, it may be asserted that where 
the entrance is so wide that it cannot be commanded by 
coast batteries, or where the bay or gulf is snrronnded by 
more than one state, they cannot be aj^ropriated, and the 
jurisdiction of the states will extend only over the three 
miles of mar^al seas. 

§34. Straits. Where the territory on both sides of 
straits is owned by the same state, and where it is so nar- 
row that it can be commanded by shore batteries it may be 
siud to be within the jurisdiction of the state. Where the 
territory upon both sides is owned by different states, the 
middle of the main channel is the boundary line, and the 
jurisdiction of each state extends to its bonndariea. 

S 36. Cuials. In the case of canals within the territory 
of one state there would seem to he no reason why the 
mles regarding rivers would not apply. But in regard 

(21) 2 Appeal Cafien. «*^i. 
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to inter-oceanio conalB, the tremendonB importance at- 
taching to them because of their bearing on the world's 
commerce and on naval affairs, has caased them to be a 
topic of mnoh diBcnseion among the powers, especially 
since the opening of the Snez canal in 1869. This finally 
cnlminated in the Conv^ition of Constantinople of 1688, 
providing that the canal shonid be open to all the com- 
merce and warships of the world and that the strictest 
rules of nentrality shonid be enforced (22). By the treaty 
between En^and and the United States in 1901, it was 
provided tiiat the United States should construct the 
Panama canal and that it should have the right to rega- 
late and police it ; that the canal shonid be t^en to the ves- 
sels of wiar and commerce of the world upon equal terms, 
and that strict nentrality should be enforced (23). The 
question is such a recent one that no general rule of law 
oan be asserted concerning it 

§36. Ibiginalieu. The marginal sea is that part of 
the sea bordering upon the territory of a state, over 
wbidi that state has the right of jurisdiction. The width 
of marginal sea was originally conceded to be about three 
mUes, as a result of the general adoption of Bynker- 
shoek'g rule that the jurisdiction of the state ends where 
effective use of arms ends. But since the end of the 
eighteenth century the range of guns has been greatly in- 
creased from time to time, and for this reason there is no 
uniform opinion as to what may be legally claimed as the 
marginal sea. According to the clear principle nnderly- 

(22) HoIUnd, Studies in IntwnaUonal I«w, ST8. 
(2S) 1 Oppentaelm, 236-0. 
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ing the rale, it would seem that the marginal seas shoold 
be extended to the length of a cannon shot and thia has 
occasionally been done in individual cases, though there 
is no generally accepted practice to that effect. The In- 
stitute of International Law in 1894 iinanimously de- 
clared that the width of marginal sea should be extended 
to six miles, uid, for purposes of neutrality, to the ex- 
treme range of a camion. The time certainly is not far 
distant when the width will be increased by common con- 
sent. The width is measured from the low water mark. 

§ 37. Katnre of juriBdiction over territorial waters. We 
shall now consider the nature and extent of the jurisdic- 
tion which a maritime state possesses over its territorial 
waters. We have already seen, in the case of rivers, land- 
locked lakes and seas, and possibly canals, that the juris- 
diction of the maritime states is technically absolute and 
exclusive. But such is not the law with regard to the 
other territorial waters of the state. The jurisdiction 
over golfs, bays straits, and marginal seas is not with- 
out its limitations. The riparian state has the authority 
to reserve all fishery rights within territorial seas for its 
own subjects; it nndonbtedly has the right to prohibit all 
foreign vessels from engaging in coastwise trade and 
navigation, and it may also make and enforce all needful 
port regulations and maritime rules, which vessels must 
observe in its territorial waters. Its jurisdiction in mat- 
ters of police regulation cannot be properly disputed. As 
to its jurisdiction over foreign merchantmen within its 
waters, there is a conflict in authority. One view is that 
yrhem the ship drops anchor in territorial waters, it th^i 



,dbyGoo<^Ie 



OBNEBAL PfilNCIPLES 87 

comes mtder the general jariadictioii of the riparian state, 
subject to certain qualifications. The other view is that 
ships in merely passing through the territorial waters of 
the state are subject to the absolute jurisdiction of the 
riparian state. The latter view seems to have received 
its chief support from England, while the great majority 
of the writers and the practice of most nations conforms 
to the first view, which is well supported on considera- 
tions of general convenience. Over public ships of for- 
eign powers the local state has no jarisdiction, save for 
the enforcement of necessary port and sanitary regala- 
tions. 

§ 38. Same: Kic^t of innocent passage. The juris- 
diction of the riparian state is, however, subject to eer- 
tain rights of innocent passage. Wherever the territorial 
waters are so located that passage over them is either 
necessary or convenient for the navigation of the open 
sea, as in the case of marginal waters, the ships of the 
world have the right of free passage over th«n. This 
rule is the result of the tremendous benefit to the merdiant 
ships of the world, resulting from the free nse of the 
ocean as a means of transportation. That warships en- 
joy the same right has been claimed and denied, though 
common practice favors the existence of the right. The 
law is micertaia <m the matter and the authorities are 
in conflict. 

§ 39. JnriBdiotion over vessels on hi^ seas and In for- 
eign puts. A state has jurisdiction over its citizens and 
their property upon the high sea. The reason for this is 
obvious. It is important that all persons and property 
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upon the Iiigb sea be Bnbjected to some antbority, and it 
seems equally obvioas that the state of their allegiance 
has fiiBt claim to snch jurisdiction. The nationality of 
Tessds and of persons, therefoTe, vill determine what 
state shall have jurisdiction over them when outside of 
territorial waters. Bnt whea they enter a foreign port, 
they then enter the jurisdiction of the foreign state. Bnt 
even here they are not entirely subject to the foreign 
jurisdiction, for it is a practice of most nations not to 
interfere in affurs concerning only those on board the 
ship and which do not disturb the peace and order of the 
port, leaving all such cases to the jurisdiction of the ship. 
England follows a contrary rule, but Is clearly in the min- 
ority. The jurisdiction of the state over its ships on the 
high seas extends to all things and persons on such ships, 
and is ezdnsiTe exc^t as to foreigners, where there is 
generally held to be concurrent jurisdiction between the 
nations involved (24). A state has absolnte jurisdiction 
over its public vessels upon the high seas or in foreign 
ports or territorial waters, the exemption from the local 
laws of riparian states being due to the fact that such 
public vessels represent the sovereignty and independ* 
ence of their states, and to consideration of mutual eon- 
venioice. 

§ 40. Ptraoy. Piracy has been defined as "every un- 
antborized act of violence against persons or goods com- 
mitted on tiie open sea, either by a private vessel against 
another vessel, or by a mutinous crew or passengers 

<»> HkU, 2(»& 
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against their own vessel" (25). The ahsence of an- 
thority of any state which may be held responsible for the 
action of its Bubjects is one of the reqmsitee of piracy. 
Consequently, privateers, sent out by revolationary or- 
ganizations whose belligerency has been recognized, can- 
not be treated as pirates. When their belligerency has 
not been recognized, it is perhaps proper for the state 
against whonj war is being waged to consider such ex- 
peditions piratical, but it is obvioasly not proper for 
other states so to treat them, since their purpose is politi- 
cal, and their hostilities are not directed against the com- 
merce of other states. It is within the jurisdiction of 
every nation to punish piracy upon the high sea, and 
international law allows the punishment to be capital, al- 
though the municipal law of any state may prescribe a 
less severe penalty. 

§ 41. Fisheries. For many years the qaesticm of ap- 
propriating the right of fisheries in the high seas has 
been disputed, and was finally denied in the seal fishing 
controversy between England and the United States. It 
may now be considered as well established that fishing 
in the open sea is free to all, and that each state posesses 
the esclnsive rights to the fisheries within its territorial 
waters (26). Jurisdiction over the high seas has been ex- 
ercised by some states by extending the regalations re- 
garding revenue and sanitary laws beyond the three mile 
limit. The right, however, has been frequently denied 



<26) 1 Oppenhelm. 326. 

<a5} Proceedings of Flret Seel Arbltntlon, 1808. 
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bj writers and was denied by the United States Supreme 
Conrt in the ease of Bose v. Himely (27). 

SBonoN 3. Pebsonaij Jttbisdiction. 

§ 42. Hationality by birth. The question of one's dti- 
zenship or nationality is primarily a question of mn- 
nicipal law. It involves the question of allegiance and 
protection between the person and the state. Interna- 
tional law is mainly concerned in the matter of nation- 
ality in cases where the question of protecting dtizens in 
foreign countries is raised. It is a fixed rule in interna- 
tional law that a state cannot impose its nationality uptm 
a person that is dearly a subject of another state, and 
cannot, therefore, in such a case demand the right of 
protecting him nor compel him to render the duties of 
dtizenship. The difficulties of the question arise from 
the conBict of laws among the nations as to who are their 
dtizens, that being a question which each state has a 
light to determine, subject to the restrictions above men- 
tioned. The laws of practically overy state provide that 
children bom in the state, of which their parents are dti- 
zens, are dtizens of that state. It is the qnestion of 
foreign bom children that ^ves difficulty. Most states 
follow the mle o! the jus sangninis, whidi is to the ef- 
fect that diildren bora abroad should recdve the nation- 
ality of their parents. Most states following this role, 
however, make the provision that diildren of foreign pa- 
rents bom within their territory, shall, npon attaining 
their majority, have the right to elect their allegiance 

(37) 4 Cnnch, 241. 
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within the year. Other conntrieB follow the jns soli, 
maintaining that the place of birth determines the citi- 
zenship of the child. The United States and England 
have provisions based npon both the jns sangninis and the 
JOB soU. A child bom of Swiss parents in the United 
States would be a Swiss snbject onder the Swiss laws, 
and a subject of the United States under their laws, which 
is only one example of the many ecmflicts which occnr in 
the laws governing nationality. A person may acqnire 
citizenship in the United States by being bom on Ameri- 
can soil, or of American parentage abroad, or by being 
an inhabitant of territory which ia made a part of the 
United States, or by complying with the natnralizatitm 
laws of the country. 

§43. E^ntriation, Most of the international con- 
flicts that have arisen concerning cBtizenship resnlted 
from the denial of the right of expatriation. This was 
one of the chief causes of our war of 1812. England in- 
rasted that her subjects could not sever their allegiance 
from her without her consent, and therefore the fact of 
their naturalization in the United States did not remove 
them from their allegiance and duty to the British gov- 
ernment, and she insisted upon the right to search 
American ships and impress into the British service nat- 
uralized American citizens. Similar questions have 
arisen in connection with the subjects of Germany be- 
ctnning naturalized in the United States, and, upon re- 
turning to their native land, being compelled to render 
military service. The United States contended at the 
time and has since made treaties to the same effect, that 
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when such citizens retam to their native land they could 
be held for any liability or military duty which accrued 
before the date of the «ziigration, but not for any that 
accrued after such date (28). Similar treaties have been 
made between other nations. England by the naturaliza- 
tion act of 1870 granted the right of expatriation, and 
recognized the naturalization of her subjects abroad. 
There is no rule of law by which these conflicts can be ad- 
justed. For the future as in the past, they will have to 
be solved as questions of international comity and con- 
ventional right. 

§ 44. Statas of alienn who have declared intention of ex- 
patriation. It is generally held that the right to protect a 
citizen does not accrue until the citizenship of the person 
is completed. In the case of Martin Kostza, a foreigner 
domiciled in the United States who had declared his in- 
tention to become a citizen there, the United States de- 
manded the right of protecting him on the ground that 
domicile confers a national character, although he was 
not a citizen by the laws of the United States. This at- 
titude has been severely criticised and it seems justly so. 
By their own laws he was not a citizen, and therefore 
it would follow that they had no right to protect him 
against the claims of another country (29). The declara- 
tion to become a citizen, if accompanied with the enjoy- 
ment of some of the privileges of citizenship does, how- 
ever, confer upon snch citizens certain duties of citizen- 
ship. Thus, during the American Civil war, the United 

<28) TreaUes of the U. H.. 43. 
(2g) Wilson and Tucker, 12S^1. 
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States raaoted military service of such persons, giving 
to the persons the option of rendering the service or of 
giving np the enjoyment of their privileges and leaving 
the conntry. England conceded the right of the United 
States to exact such service (30). A state's jurisdiction 
may he extended to its citizens abroad, hut it cannot en- 
force snch jurisdiction within the territory of another 
state. It must await the return of the citizen to its own 
territory to inflict any punishment or enforce its decree. 

§ 4S. Jmisdiction over aliens. Aliens, like all other 
persons within the territory of a state, are bound to obey 
the laws of the land and are subject to its civil and crim- 
inal jurisdiction. The state may require aliens to ren- 
der such military service as may be necessary to ward off 
an immediate or sndden danger, as repelling an invasion 
or quieting a mob, but it cannot compel them to enter 
the regular military service, or to render service in gen- 
eral wars. The rights of aliens to enjoy snch privileges 
as the holdii^ of property, freedom of speech and wor- 
ship, etc., are subject to the local laws. While a civilized 
state would never attempt to maintain the right of ab- 
solute exclusion of aliens, yet such wonld seem to be 
within their strict legal rights. The right of expulsion 
and conditional admission is generally admitted and 
maintained (31). 

§ 46. Foreign sovereigns. The sovereign of a country, 
when traveling in another state, has almost complete im- 
munity from the local jurisdiction of the state. While 

<S0) Hall, 24»l. 

(81 > Wilson and Tucker, 1S1-8& 
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this custom originated in acts of intematitHial coartesj 
and in the theory that no sovereign may ezercase au- 
thority over another, it is maintained as a rule of inter- 
national law today because of its mntoal conveni^ioe to 
the several states. To interfere with the sovereign would 
doubtless be to interfere with the administration of state 
affairs. His exemption extends to all members of his 
soite. He ia exempt from a payment of taxes and the 
performance of duties, or from any police or administra- 
tive regulations of the local state. While his bouse can- 
not be entered by state authorities, he is, nevertheless, 
prohibited from granting the right of asylum to criminals 
not members of his soite, and, should he do so, his ex- 
pulsion from the country might properly follow. The 
sovereign cannot perform acts of governmental sover- 
eignty within the local state, nor even try members of his 
own suite for offenses committed within his house. Only 
minor acts of personal sovereignty are ailowed. He and 
his suite are bound to commit no acts against the safety 
and good order of the community, but, should they do so, 
they could only be expelled from the country or subjected 
to such confinement as would be necessary in self-defense. 
They could not be tried or punished by the local state. 

§47. Diplomatic agenta. Diplomatic agents are 
granted inununity from both the criminal and civil juris- 
dictions of the states to which they are duly accredited. 
Originally this immunity was granted because of the dig- 
nity of the office, the agent being supposed to represent 
the sovereignty of his state. The same inunnnities 
granted to his sovereign were accorded to the agent. To- 
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day, however, the inmranity of agents is placed npon the 
basiB of necessary conTenieace, since his subjection to lo- 
cal jarisdictions might interfere with c^cial duties, or 
make him dependent upon the good will of the local gov- 
ernment or its officers. Because of this and for the 
farther reason that the immonity of agents has been a 
subject of continnal adjudication, while bnt few cases 
concerning the immnnity of sovereigns have ever arisen, 
the law concerning diplomatic inunnnity is better devel- 
oped and doubtless more limited than the immnnity of 
the sovereign. The exemption from criminal jurisdic- 
tion means that the agent cannot be arrested or tried for 
crime, bnt does not mean that he is at liberty to violate 
the law with imponity, for he is nnder an nndonbted dnty 
to obey the local laws. If he does not, complaint must be 
made to his home government as the only means of re- 
dress ; except in serions offenses and especially those di- 
rected against the state, where he may be placed in re- 
straint if necessary to prevent further violation, and, in 
some cases, expelled from the conntry without waiting for 
his recall. He can never be imprisoned as a pmiitive 
measure, however, nor can he be tried or ponished by 
the local anthorities (32). In the case of Prince Cella- 
mare (33), the Spanish ambassador at Paris, be was ar- 
rested and conducted across the frontier for participating 
in the conspiracy to place Philip V at the head of France. 
GyllMiorg's Case (34), held that an ambassador, who 
conspired to overthrow the government to which he had 

<S2) Mendom'B GaM, 2 Ward's Law of Nations, S22. 
(8S) 1 Hftrtnu, Cbobcb Celefarea, 2S2. 
(34) 2 Ward's Uwa of Nattona, 648. 
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been accredited, may be arrested and his papers seized. 
The propriety of seizing a diplomat's papers has been 
serionsly questioned, unless it be for the mere pnrpose of 
turning them over to the agent's government. 

§ 48. Same (contiiiaed). The same rales govemiDg the 
sovereign in regard to the inunnnity of his house and 
the right of asylum apply to the residence of the diplo- 
mat. The agent also enjoys civil immunity. He cannot 
be sued, compelled to testify, or perform other civil du- 
ties which might interfere with his official position, nor 
is he subject to direct taxation. He is, however, subject 
to such sanitary and police regulations as are necessary 
to the safety and health of the community. The agent 
may voluntarily surrender himself to the civil jurisdic- 
tion of the state for one purpose or another, and this is 
sometimes' done. All these immunities extend to the 
agent and to the members of his suite, from the time he 
enters the country with his credentials until a reasonable 
time after the termination of his mission. Similar im- 
munity is granted to him by third states, through which 
be passes on his way to and fro, for a reasonable time in 
which to make the journey. 

§tf. Foreign aimed forces. When military forces 
cross the territory of another state, it is generally done 
under treaty stipulations, since the right of passage of 
such forces is now generally denied except as a treaty 
right. In such treaties, the time and route of passage is 
generally prescribed. However, nothing ordinarily is 
said of the right of jurisdiction over the passing troops, 
and, in the absence of any provisions to the contrary, corn- 
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plete immTmity over the troops is implied. It is neces- 
sary and essential that the jnrisdiction of the invading 
army ov«r its own troops should be exclusive, for, to al- 
low the exercise of foreign jnrisdiction over them, would 
be incompatible with the efficiency and discipline of the 
army. The commander might as a matter of concession 
turn over any offenders against the citizens of the in- 
vaded state, but there should be no right to demand the 
relinquislunent of such jurisdiction except perhaps in the 
most ag^avated cases. Belief should be sought through 
diplomatic channels. 

§ 60. Public ships. The public vessels of a state in the 
territorial waters of another nation are exempt from its 
territorial jnrisdiction. In the case of Exchange v. Mc- 
Fadden (35), the court declared that a suit against a 
French public vessel could not be maintained in the courts 
of the United States, regardless of the merits of the con- 
troversy, since such would be inconsistent with the com- 
mon interest of sovereigns which impel them to mutual 
intercourse and the interchange of good offices. The crew 
and other persons on board snch ships, however, are 
bound by the laws of the port, except in regard to such 
things as be^n and end upon the boat, or concern only its 
internal affairs ; but, when persons within the ship violate 
the laws of the port, or commit crimes and do other acts 
which take effect ontside of the boat, the local state has 
no right to interfere with the vessel or the people upon 
it, but must look for redress to the government to whom 
the vessel belongs, except in cases of great stress where 

(36) T CmDcb. Ua 
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the right of self-defenBe may jastify the forceful expnl- 
uon of the ^p from territorial waters. AdnmustratiTe 
mlea of the port, such as quarantine regnlationa, must he 
respected, except where there is a well-established costom 
to the contrary which forms the exception. If the per- 
sons on the boat or the members of the crew go outside of 
the boat or its tenders, they are then completely subject 
to the jurisdiction of the local state. The captain is not 
individually exempt when off the boat, except in regard 
to acts done in his official capacity. While asylum may 
be granted to political offenders if they ask for it, it is 
illegal to grant protection to crimloal refugees, and they 
should be delivered over to the authorities of the port. 

§ 01. Merchant vessels. Merchant vessels in territorial 
waters of another state by strict legal theory are subject 
entirely to the jurisdiction of that state, though there is 
a general tendency to follow what is known as the French 
rule, which is, that the local government will not take 
jurisdiction over foreign merchant vessels in her ports, 
^cept where the peace and dignity of the government 
or the tranquillity of the port should be involved. This 
rule has been adopted by many states by treaty, and con- 
forms to the opinion of most writers and the prevalent 
practice among the states, England excepted. In the 
Wildenhus Case (36) the Supreme Court of the United 
States held that where a mere quarrel or fight in the boat 
between seamen would not be sufficient to give the local 
state jurisdiction under the French rule, yet a murder 
committed upon the boat would so affect the tranqnillity 



(86) lao u. a. 1. 
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of the port as to jostify the exercise of local jnrisdicticnL 
However, there is no immonity <xi board a merchant ves- 
sel, and it may be boarded for the purpose of enforcing 
the lav or capturing criminal or political refngeoB. 

§ 62. Consular jnriadictton. Id comitries not yet fnlly 
admitted to the family of nations and where the standards 
of law and morals are widely different from those of 
fnlly civilized nations, as in China and Egypt, it is nsnal 
for states to establish what are known as consular courts, 
having jurisdiction over all cases within that comitry to 
which one of their citizens may be a party, except where 
the other party is also a citizen of a fnlly sovereign state, 
in which case the matter of jurisdiction between them is 
determined by treaty. These courts are presided over 
by consuls, who, in such cases, are invested with special 
judicial powers. They are generally established by treaty 
relations. Appeals lie to the diplomatic cfficers and to 
the courts of the various states. 

§ 63. EztraditioiL It has been urged tnm time to 
time that international law makes it the duty of states 
to surrender to foreign nations individuals within thetr 
jurisdiction, who have been accused of criminal offenses 
within the territory of the foreign state. The great 
weight of authority and practice is against such conten- 
tion, however; and, in its place, most nations have 
adopted treaty stipulations provi^ng for extradition. 
These treaties generally provide in detail what offenses 
may be made the basis of extradition proceedings, regu- 
late the mode of procedure, and some treaties provide es- 
pressly that parties extradited cannot be tried for any 
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other ofFenBe than the one for which they vere extradited, 
until the lapse of a reasonable time after the trial. This 
rule has been adopted by the United States r^ardless of 
treaty stipnlations (37). 

§54. Same: P<ditioal offoMses. Most treaties make 
an exception of political offenders, and one of the moat 
vexing qnestions rused in regard to extradition is the 
determinaticm of what is a political as diRtinguiahed from 
a criminal offense. Where a person, belonging to a re- 
volt which had attained the dimensions of a war carried 
on for political purposes, killed a man as an incident in 
the revolt aikd with a Ixma fide intent of farthering its 
political ends, it was held to be a political and not a 
criminal offense, and therefore that he could not be ex- 
tradited (38). Perhaps no better definition can be found 
than the one suggested by Lawrence, that political of- 
fenses are "acts done for political objects which would 
be allowed by the laws of war, were the relation of belli- 
gerency established between the doers of them and the 
states against which they are done" (39). 

(ST) V. a. T. RanKber, IIB U. S. 407. 
(SS) IQ re CaitlonI {ISOl], 1 Q. B. 140. 
(80) lawroice, 23S. 
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CHAPTER IV. 

BELATIOVS BlSTWfiBK STATES IN PBAOBi 

SEonoir 1. Diplomatic Beiatiovs. 

§ 65. Diplomatic agents and their ftmctioiu. The po- 
litical relations between states are generally carried on 
through diplomatic agents, acting under the authority of 
that branch of the government which by its local consti- 
tution is intmsted with the managemait of foreign af- 
fairs. In the United States the control of foreign rela- 
tions is delegated to the executive department of the gov- 
ernment, the department of state corresponding to the de- 
partment of foreign affairs generally found in other na- 
tions. Among the duties of the diplomatic agent are the 
furnishing of his state with all information concerning 
matters of international interest regarding the state to 
whic^ he is accredited, and the protection of the interests 
of his fellow citizens while in that state. In order to at- 
tend to his duties moat effectively, he is bound by every 
consideration of honor and duty scrupulously to abstain 
from all interference in the internal affairs of the local 
state. 

§56. Diplomatic ceremonial. Diplomatic ceremonial 

is very elaborate and complex, especially in European 
countries, and a breach of any of its long standing tradi- 
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ti(mB might be considered an insult to the dignity of the 
power concerned. To help simplify matters, and mth 
the idea of fixing a definite course of procedure which a 
state may follow without giving offense to anyone, the 
Congress of Vienna, in 1815, adopted a dassifioation of 
public ministers, vho rank in the following order: am- 
bassadors, legates, and nnndos; envoys extraordinary 
and ministers plenipotenUary, or other persons ac- 
credited to sovereigns; ministers resident: charges d'af- 
faires. The dassifioation is of little importance except 
for ceremonial purposes. The title ^^ch the agent of a 
state bears depends upon municipal law entirely, the cus- 
tom being for each nation to give the same title to its 
agent as is held by the agent it receives (1) 

§fi7. Acceptance of diplomatic agents. The conduct of 
international relations being entirely necessary for those 
states living within the pale of international law, there is 
said to he a legal obligation resting upon nations to re- 
ceive the diplomatic representatives from foreign coun- 
tries. But this duty does not extend to compel the recep- 
tion of permanent envoys, and there are exceptions to the 
dnty to receive special or temporary agents. Permanent 
envoys not heing necessary to inter-state relations, they 
are not required by law. Temporary agents, on the other 
hand, are necessary fran time to time, and their recep- 
tion by the state is therefore a matter of legal duty, with 
certain exceptions. When the soverdgnty of the state 
sending the agent is donbtfnl, as in the case of dvil war 
when both factions claim the sovereignty, and where 

(1) Opinions of Att Gen. 74. 
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tbeTefore a reception of the agent would amount to the 
recognitioii of his faction, the state may properly decline. 
The same has been held where the agent represents 
claims, which the receiving state does not regard as com- 
patible with its di^ty or interests to consider. 

§68. BefosaltoaooBptparticiilarindiTidiialsasageiita. 
Bat the refoBal to receive an ageni must not be con- 
fused with the refusal to receive a partieolar individual 
as the agent of any state. When the individnal assigned 
as the agent to another nation is f oond to hold views con- 
trary to those in effect in the established regime, that in- 
dividnal may properly be refused acceptance. Thus Mr. 
Kelly, the United States minister to Italy, was refused by 
that country, becanse in 1871 he had protested against the 
annexation of the Papal States. However, when the 
ground of the objection is trivia), it is generally held that 
the sending state does not have to acquiesce in the re- 
jection. When Anstria refosed Mr. Keily on the ground 
that his wife was a Jewess, President Cleveland decHned 
to cancel the appointment, and consequently a£fairs were 
left for some time in the hands of the secretary of the 
legaticm (2). It may be laid down as a general rule that 
a state may refuse to accept a particular individnal as 
the agent of a foreign country, whenever there is any 
reasonable or substantial ground why he should be per- 
sonally objectionable to the sovereign of the state. It is 
customary, therefore, for a state to make secret inquiries 
concerning the acceptability of the individual to be ap- 
pointed as its agent (3). 

{2> WbartoD'B Dlgeat, 60L 
(3) Blnntsdill, aec. 168. 
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§59. Ofmunencement of diplomatic ndssioiu. The 

permaaent mission of a diplomatic agent be^ns when 
proper credentials have been presented to and received 
by the accrediting goTermnent. A temporary mission 
commences with the presentation and acceptance of the 
proper credentials by the agents of the other govern- 
ments wh(RU he is intended to meet. The credentials of 
the agent consist of "letters of credence" and "fnll pow- 
ers". The letter of credence gives the name of the bearer 
and his rank, and bespeaks credit for commanications 
made by him in the name of his government. When the 
mission of the agent is special or temporary, or where a 
permanent agent is entrusted with authority to negotiate 
for his government, he mnst be furnished with "fuU 
powers" of negotiation, which may be contained in bis 
letter of credence or conferred separately by letters pa- 
tent, describing the natnre and scope of his authority. 

§ 60. TenninatitHi of diplomatic missioiis. "The mis- 
sion of a diplomatic agent is terminated by his recall, by 
his dismissal by the government to which be is accredited, 
by his departure on his own acconnt upon a cause of com- 
plaint stated, by war or by the interruption of amicable 
relations between the country to which he is accredited 
and his own, by the expiration of his letter of credence 
if it be given for a specific time, by the fulfilment of the 
specific object for which he may have been accredited, 
and, in the case of monarchial countries, by the death of 
the sovereign who has accredited him" (4) 

§ 61. Oronnds for Hlnmlmring envoyB. The right of a 

(4) Hall, 30& 
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a state to dismiBs envoys accredited to it or to demand 
their recall from the sending atate is mnch disputed. As 
a matter of courtesy, a nation should not (Usmiss an agent 
except npon serious grounds, and, where it does so, as- 
signing reasons which are fraudulent or trivial, it may 
well be taken as a covert insult to the sending nation. A 
country need not recall its f^ent, therefore, unless it is 
satisfied that the ' ' reasons alleged are of snCBcient gravity 
in themselves." Offensive condact towards the state or 
interference in its internal affairs would seem to be a 
sufficient justification for dismissing an agent or demand- 
ing his recall. The United States, however, will recall 
its representatives upon less serious grounds, and has 
demanded the same from other states, altho its attitude 
has been severely criticized. In 1871 the recall of the Bua- 
sian minister to the United States was demanded on the 
grounds of undesirable personal conduct, the matter be- 
ing finally compromised by postponing the recall (5). 
When in 1848 the British minister to Spain was dismissed, 
after the refusal of the British government to recall him 
upon being charged with being opposed to the party in 
power, England retaliated by dismissing tjie Spanish 
minister, Spain having made no serious attempt to jus- 
tify her action (6). The conclusion to be drawn from 
these and similar cases is that the dismissal of an agent 
or a demand for bis recall, if not justified by evidence of 
a serious offense, is at least an unfriendly if not an il- 
legal act (7). 

(B) 1 Wbarton'i Digest, 84. 

(6) Btate Papers, 1S48. 

(7) Hall, 306-8. 
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§62. Immaiiityof dSpIODUtloasastg, This is disctuaed 
in §§ 47-48, above, to which the reader is referred. 

§ 63. Onunlar agente. Consnla are persons appelated 
by a state to reside in a fordgn conntry, with the per- 
mission of the latter, for the purpose of looking after the 
interests of the appointing state, especially interests of 
a commerdal nature. The graieral classification of oon- 
snls indndes consnls-general, conenls, vice consuls, and 
consTilar agents. Their more important duties are to 
look after the oommercdal interests of the conntry they 
represent; to see that laws and treaties with reference 
to the subjects and commerce of their state are properly 
carried out; to exercise notorial fimctiona for subjects of 
their country, as in the authentication of births, deaths, 
etc. ; and to exercise disciplinary jurisdiction over crews 
of the vessels of their own states, though not to the ex- 
clusion of the local jurisdiction. The appointment to the 
office of consul is by commission or patent, which is com- 
municated to the government to which the agent has 
been assigned. If acceptable to the receiving state, an 
exequatur will be issued giving him the authority to per- 
form the duties of his office and guaranteeing to him the 
rights belonging to the (^ce. The sending of a consul 
to a belligerent state does not involve a recognition of 
that state. The matter of consular courts in certain coun- 
tries has already been discussed (§ 52, above). 

§ 64. Same: Anmunity. Consuls are municipal and 
not international officers, except in a very limited sense. 
They are not therefore entitied to the immunity of diplo- 
matic agents, but, being the representatives of a state 
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and heing received by the consent of the state to which 
they are assigned, international law does allow them 
snch protection and immanity as is absolutely necessary 
to the performance of their duties, including the inviola- 
bility of the papers and archives of the consulate, and 
exemption from arrest for political purposes. It is per- 
fectly clear, however, that the consular agent is subject 
to the general civil and criminal jurisdiction of the local 
state (8). For illegal and improper conduct, a consul 
may be pumshed or sent from the country, and his exe- 
qnatar revoked at the option of the offended country (9). 

SEOnoK 2. Tbeatibs. 
§66. Nature and clanifleation of treaties. Treaties 
may be defined aa agreements between states by which 
existing duties and obligations are modified or defined, or 
new duties and obligations created. Agreements between 
a state and a private individual, or between a state and 
the church, or agre«nents by sovereigns or sovereign dy- 
nasties pertaining to their individual or dynastic claims 
to the sovereignty of a state, are not considered treaties^ 
since the relations established by them are not interna- 
tional in their character. The right of making treaties is 
one of the essential attributes of sovereignty, and, wliere 
the right does not exist, or exists only in a limited de- 
gree, as in the case of the German Confederatibn, to just 
that extent the sovereignty is impaired. Treaties as de- 
fined above are called treaties or conventions. These 
terms are many times used interchangeably, though the 

<S) dark V. Grartlcs, 1 Taont. 106. 
<9) ComOl T. ^11, T Wall. ita. 
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latter term afaoald only be applied to agreements which 
become executed upon their fnlfillment, the effects alone 
being permanent, as boondary conventions, agreemeirtB of 
cession, etc., as ^atinguished from agreements which reg- 
ulate the futnre obligations and actions of the contracting 
parties. There are several forms of qoalified treaties 
which should be defined. Cartels are agreements made 
between belligerents, generally regulating mutual inter- 
course during war, such as arrangements for exchange 
of prisoners, or for special telegraph or postal commnni- 
cation and similar objects. Such agreements are made 
by the ranking commander of the military forces, and do 
not require ratification. Of a umilar nature are agree- 
ments for the cessation of hostilities for a period of time, 
which are known as armisiices or truces, and the agree- 
ments determining the terms npon which a besieged place 
will surrender, known as capitulations. Such agreements 
are only valid when the ofScers have not exceeded their 
powers. 

§ 66. N^iDtiatioii and ratification. The treaty-making 
power of a state is generally vested in its ruler (10), 
though in the making of treaties, he rarely acts in person 
but authorizes agents to act for him. These agents re- 
ceive written commissions known as ' ' full powers, ' ' which 
authorize them to negotiate for their state. In addition 
to this they generally receive specific instructions from 
their government, often given in secrecy. These agento, 
acting under the authority pven them by their respective 
states, draw up the treaty and affix their signatures, but 

(10) U. 8. Cons., Art II, sec 2. 
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such action does not condnde the treaty finally, for all 
treaties, except those negotiated by the sovereigns them- 
selves and sach qualified treaties as cartels or capitula- 
tions, are not binding until they receive the tacit or ex- 
press ratification of the treaty-making power. The older 
writers contended that ratification was not necessary, 
unless the agents of the state had exceeded the scope 
of their authority. But the magnitude and importance of 
the interests involved in a treaty are such as have led 
to the adoption of the rule, that a state cannot be legally 
bonnd by an agreement, though made by its authorized 
agents, unless the sovereign power has ^ven his tacit 
or express approval. In fact, most modem treaties make 
the provision that the treaty shall not take eifect until 
ratified by the treaty making power. Nor is it a legal 
duty of a state to ratify the acts of its authorized agents, 
though considerations of good faith might require it (11). 
Where the ratification is partially a le^slative act, as in 
the United States, it is generally conceded that there is 
no obligation whatever to ratify, since the ratifying body 
has had nothing to do with the instructions and authority 
given to the negotiators (12). Upon its ratification the 
treaty takes effect from the date of the signing, unless 
special provision is made for some particular date. 

§ 67. Validity of treaties. The first condition essential 
to the validity of a treaty is that the parties interested 
must have the international capacity to contract. They 
must be completely independent states, or at least have 

(11) 1 Opprabelm, B34, S30. 

(12) Han, a3& 
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complete BOTerogntj in regaxd to thoae things which 
compose the subject matter of the treaty. It is generally 
stated that the agents negotiating the treaty most have 
the foil power to act, but, since it is the ratification by 
the sovereign power which malies the treaty binding, 
the prior authority of the agent is not material. The 
free consent of the contracting parties is generally held 
to be necessary to the validity of a treaty. This applies 
to the agent of the state rather than to the state itself. If 
the perscHis invested with the right of ratification should 
ratify under personal threats, c<nnpulsi(Hi, or when in an 
intoxicated condition, so that there would be an absence 
of the element of consent, the treaty would be invalid. 
This does not mean, however, that a treaty is invalid be- 
cause the state is forced to give unfavorable terms by 
means of military conquest. It has been contended, how- 
ever, that where a state is thus forced into a treaty to 
give up its independence, the presomption is that tiie 
state could never freely have consented to such a treaty 
and therefore it is void. This doctrine is laid down by 
the leading miters upon the subject (14). Finally, 
treaties are void when the object is physically impossi- 
ble, immoral, or illegal. 

§ 68. Implied oondMons in treaties. A treaty becomes 
voidable so as to release a state if it so chooses, when 
anything that formed an implied condition of the trealy 
is sabstantially altered. Thus, there is an implied oondi- 
tion that both parties will abide by the provisions, and 
where one party fails to do so in any material way, 

(14) DsTls, Blementi of Interna dona 1 Iaw, 2ZI-&. 
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the other state is no longer bound. It ie also implied that 
a atate never entered into any agreement, the perform- 
ance of which would cause the sacrifice of its existence, 
^erefore, a state conld not be expected to carry ont its 
treaty of gnarantee for instance, if so doing would mean 
snicide. Freedom of action or independence is another 
implied condition often suggested, and therefore, when a 
state bound by treaty loses its freedom in respect to 
those things which foim the subject matter of the treaty 
it is no longer bound. When the ratification of the treaty 
is secured through fraud, as when false maps are used 
in the location of boundary lines, the defrauded state can- 
not be bound against its will (15). 

$69. Xnterpretation. Treaties should he interpreted 
according to equitable roles, in an effort to arrive at the 
spirit rather than the letter of the agreement and to give 
effect to the ocmunon intentions- of the contracting par- 
ties. Many times ambiguities arise, and in such cases 
there are a few rules that have found general acceptance. 
Where words have special meanings when adopted in 
treaties, such meanings should be adopted. No construc- 
tion, however, should be adopted which leads to an ab- 
surdity or to incompatibility with principles of law. 
Where the twms have different meanings in different 
states, the meaning generally accepted in the state where 
the performance is to take place should control. In 
cases where a plain meaning is wanting, the spirit of the 
wlhole instrument should govern, reasonable construe- 
tions being adopted in preference to merely literal inter- 

(U) Hiai,aBft«. 
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pretations. A treaty cannot be so constmed as to de- 
prive a state of any of its fnndamental rights, except 
where they are expressly the subject of the agreement. 
Where rights are clearly granted by a treaty, all tbat is 
necessary to secure them is implied in the instrument. 

§ 70. Same: Conflicts with oUier treaties. Where the 
ambiguity results from a conflict between provisions 
of the same treaties or between different treaties, 
a special provision will always take precedence over a 
general provision, even though an exception is made to a 
general imperative clause. In other conflicting provi- 
sions, the one having the greatest penalty attadied, or the 
(me stated with most precision, or the one of the most 
importance will prevail. Where two treaties, made be- 
tween the same states at different times conflict, the latter 
one will prevail, since it will be held to have repealed the 
former. Where, however, the second is made by an in- 
ferior authority, the flrst will prevail, as where a gen- 
eral surrenders on terms contrary to the provisions of a 
treaty already negotiated between their governments. 
Where two treaties conflict which are made with differ- 
ent states, it is obvious that the first will prevail, for it 
woold be imposible for a third state thns to interfere with 
existing treaty rights of another state, without its con- 
sent (16). 

§71. Same: Conflicts with laws. Where an act 
of the Congress of the United States conflicts with a 
prior treaty provision, the courts will give preference 
to the act of Congress, for it is not for the courts 
to interfere if the government sees fit to ignore the 

(16) Hall. 337-43. 
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treaties into which it has entered (17). Where a treaty 
conflicts with a statate of one of the states, the treaty 
will be g^ven preference (18). Where a state cove- 
nants to give to another nation the privileges granted to 
the "most favored nation", it refers only to those privi- 
leges which are granted gratuitously to the most favored 
nation, and not those which are granted on the condition 
of a reciprocal privilege (19). 

§ 72, Extinction and renewal All treaties are extin- 
gaished when the end for which they are negotiated is ac- 
compHshed, when the period of time for which they are 
adopted is completed, or when all parties to the agree- 
ment ctmsent to its termination (20). When the oon- 
tinnance of the agreement is based npon terms ^tiiich do 
not exist, as where the right to navigate a river is given, 
bat the river ceases to be navigable, the agreement ends. 
When performance becomes physically imposible or ille- 
gal, or where a voidable treaty is repudiated by the in- 
jured state, the treaty relations are extingoished (21). 

§73. Same: Effect of war. Hie existence of war may 
either abrogate or suspend treaty relations between the 
belligerents, or it may leave them unaffected. Treaties 
of a political character, negotiated with the idea of set- 
ting up a permanent condition of things, snch as bound- 
ary treaties, or treaties modifying the rules of war or 
made in contemplation of war, will not be abrogated by 



(17) 




(18) 


Wnndftrie v. WnndMle, 144 ni. 4a 


(19) 




(20) 


TreatlM and CooreatlaQB of U. 9., 461. 47% 471. 


(21) 
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existence of war (22). Where treaties are evidently in- 
tended to set np a permanent arrangement in regard to 
such matters as the loss and acquisition of nationality, 
the general rule seems to be that such treaties are sua- 
pended, and will revive with the cessation of hostile rela- 
tions. Treaties which involve continuous acts and which 
are not expected or intended to be permanent, such as 
commerdal or postal treaties would probably be abro- 
gated by the war, though, if there seemed to be present 
the intention to make the provisions pennanent, such 
treaties might be held to be suspended only by war, and 
to revive at the dose of war. Where third states are par- 
ties to the treaty, war affects only those parts of the 
treaty whidi become impossible of performance because 
of the hostile relations. In all cases where war is waged 
over the subject matter of the treaty, the treaty is 
abrogated. 

SsonoN 3. PAciFtc Settlement of Disputes. 
§ 74. In general. That the settlement of international 
disputes by war should be regarded as a last resort is- a 
proposition that now meets with unanimous assent. Ami- 
cable settlements of disputes may be secnred throu^ 
diplomatic negotiations, through the good ofBces or 
friendly mediation of third states, or by submitting the 
controversy to the decision of congresses and conferences, 
or to a court of arbitration. Diplomatic negotiation is 
carried on in the same manner as other diplomatic busi- 
ness, whether committed to regular or special agents, and 
has for its purpose the friendly adjustment of conflicting 

(22) SnttOD y. Sutton. 1 R. ft M. 908. 
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claims. "Oood offices" and mediation consist in the of- 
fer by a friendly power of its assistance in inangnrating 
negotiationB lotting to the peaceful settlement of the con- 
flict, and in the conduct of such negotiations. The settle- 
ment of disputes by conferences and congresses, generally 
composed of the representative of the interested states 
and occasionally of friendly states also, has been of com- 
mon occnrrence in the past 

§ 7S. International arbitratlcm. The decision of die- 
pates by international arbitration ia a question of rapidly 
increasing importance, espedally in view of the growing 
agitation for international peace. It is a mode of settling 
disputes between two or more states by sulanitting the 
controversy to the ultimate de<nsion of third parties. This 
is done by a form of treaty, which provides for the ap- 
pointment of the arbitrators, rules of procedure, and all 
other matters necessary to the arbitration. The award 
of the arbitrators is as binding upon the parties to it 
as any treaty obligation, and the United States courts 
have held that the finding of a court of arbitration will 
be given the same effect in the courts as a regular treaty 
(23). The award may be avoided when the tribunal has 
clearly exceeded its powers as conferred by the tre&ty of 
arlntration, when the detasion is an open denial of justice, 
when the award has been secnred through fraud or cor- 
ruption, and when the terms of the finding are equivocal 
(24). 

§ 76. Tlie Haffiie Oonferenoe. With a view to encourag- 

(28) lA Nenfa, 7S Ped. E18. 

(M) Qleon, IntemaUonftl Law, 1S& 
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ing the settlement of dispntes by arbitratioii, the Peace 
Conference at the Hague in 1899, provided for a Per- 
manent Court of Arbitration, which is to be composed 
of penons chosen by the parties to the dispute from a 
permanent list of judges, nominated by the signatory 
powers. The "compromise" or preliminary agreement 
seta forth the precise question which is to be referred for 
determination, and d^nes the character and powers con- 
ferred upon the tribunal. There is an established pro- 
cedure, which, however, may be r^^Iated or changed by 
the terms of the preliminary agreement (25). 

§ 77. Means of com]ralaion short of war: BetonioiL 

Between the peaceful methods of adjusting disputes just 
considered and the resort to war, there are certain reme- 
dies of a serious nature to which a nation is justified in 
resorting, on the assumption that it is the only remedy 
short of war. Such means are only justifiable when a 
nation is guilty of wrongful acts and refuses to discon- 
tinue such acts or make reparation for those already 
done. These measures of redress may be classified under 
two heads, retorsion and reprisals. Retorsion is retalia- 
tion in kind. When one state refuses to grant certain 
rights to the dtizens of another state, that state resorts 
to retorsion when it in turn refuses the same rights to the 
citizens of the offending oountry. Retorsions generally 
do not apply to serious breaches of international law, but 
only to unfriendly acts or violations of international 
ewnity. 

(2S) Hflinie Convention for the Padflc Settlemait of Intenutlonal 
Dtsputea. 190T. 
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§ 78. Sane: Reprisals. Reprisala conBist in the forci- 
ble seizare by s state and coafiBcation or detention of the 
property of the offending state, or the captnre or mis- 
treatment of its citizrais, but are only justified when that 
state has violated some legal right and not mere matters 
of comity. At the present time they are rarely resorted 
to, except by a strong nation against a weaker one, with 
the object of obtaining redress without recoarse to war 
(26). One of the most common forms of reprisals is the 
embargo, prohibiting the ships of the offending nation 
from leaving the porta of the other, which amonnts to the 
sequestration of their vessels. If the dispnte is satis- 
factorily adjusted the boats are released, bnt if war re- 
salts they may be c(nifiscated (27) ; or, if sequestration is 
not 3u£Scient to secure an adjustment of the dispnte, con- 
fiscation is justified. This is on the theory that the only 
other recourse is war, and therefore it follows that any 
act, less than war, is legitimate if necessary for the peace- 
ful enforcement of such claims. 

§79. Same: Padflc blockade. Another and more re- 
cent form of reprisals is resort to pacific blockade, which 
means that the ports of the offending nation will be block- 
aded against their own vessels. This too is employed for 
the purpose of secaring redress against acts, which in 
former times wonld have justified hostilities amonnting 
to war. They have generally been resorted to by stronger 
nations against weaker ones with the idea of forcing 
reparation by peaceful means, and the law seons clearly 

(26) 1 HaUeck, 428-88. 

(27) BoedeB Lnit, 6 Bob. 24ft. 
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established that they can only^ be enforoed against the 
vessels of the offending state, and not against neutrals 
(28). To determine the nationality of nentials however, 
the "right of approach" may be ezercased. 

(28) Annolra 188T, p. 270; PuL Papers, Greece, No. 4, U8S. 



rfbyGOOgIC 



CHAPTER V. 



§ 80. In genenL War is a contest carried on by armed 
public forcBB between states, or between a state and a 
ooniniTmity whose rights of belligerency have been duly 
recognized. Peace being the normal condition between 
the states recognized in the family of nations, this rela- 
tion should not be disturbed, except where redress or re- 
lief is sought from past or impending violations of inter- 
national law. Contests for conquest and plunder are 
therefore unjustifiable, although the objects of war are 
not limited to the causes of the conflict, and circumstances 
may so change as to justify the triumphant state in de- 
manding more than that for which the war was waged. 

§ 81. Declaration and commencement of war. A state 
of war at once suspends certain legal rights existing in 
-times of peace and brings into operation certain laws of 
war. Thus, the immediate effect of war is to suspend all 
peaceful intercourse between the belligerent states and 
between the residaits of these states, and to introduce 
new relation^ps and obligations between the belligerent 
states and neutral nations. This bong so, the question 
as to the exact date of the beginning of hostilities and the 
formal evidence of their existence, becomes one of con- 
siderable importance. Originally the rules of war pro- 
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vided for a formal declaTation, bnt in recent years that 
practice has been abandoned, and, while most nations 
deem it advisable to publish a manifesto or declaration of 
war, it cannot be said to be required by law. It has been 
held that the laws of war come into operation when actual 
hostilities begin, regardless of whether the declaration 
of war has yet been made (1), but that the declaration of 
war would determine tiie date of its commencement if 
made before actual hostilities took place (2). The Hague 
Conference of 1907 declared that hostilities ought not to 
conmi<mce without a previous and unequivocal notice, 
and that such a situation should not be effective against 
neutrals, until after formal notice or actual knowledge of 
the existence of war (3). 

§ 82. Effect of war on treaties. Tina has been dis- 
cussed in § 73, above. 

Section 1. IEIffbots upon Febsovs and Business 
Bei<a.tions. 
§ 83. Combatuits and non-combataiits. The existence 
of war between states makes their citizens and subjects 
the legal enemies of each other, and they remain in this 
hostile relation during the continuation of the contest 
This does not mean, however, that the citizens of one 
state may attack, kill, and imprison the citizens of the 
enemy state at pleasure, nor that they can confiscate their 
property. On the contrary, the laws of war expressly 
provide that only a certain class of the enemy, known as 

(1) The PaBuna, 87 Fed. 927. 

(2) Dale t. Hercbants Ins. Co., SI Me. 470. 
(8) DbtIs, Bn^nentB of International Uiw, S62. 
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belligerents or combatants, can legally take part in each 
hostilities, and then only when organized tinder the au- 
thority of the state. The Hagne Conference of 1907 pro- 
vides that the rights and obligations of belligerents ex- 
tend to the regular organized army of the state and also 
to the militia forces and bodies of volnnteers which have 
at their head a person responsible for his subordinates, 
who have a fixed, distinctive badge recognizable from a 
distance, carrying arms openly, and conforming in their 
operations to the laws and usages of war. All agents, 
contractors, and retainers of the camp, who accompany 
the army in official caparaty and assist in its movement or 
maintenance, are entitled to the rights of belligerents or 
combatants if captured (4). Non-combatants are all 
those residents of the hostile country who pursue their 
ordinary avocations, and are exempt or are not organized 
or called into the military service of the state. They lose 
their dbjiracter as such, however, whenever they engage 
directly or indirectly in hostile acts against the enemy, 
whether tiirough the order of their government or acting 
upon their own initiative. When performing hostile acts 
without the authority of their state, they act illegally, and 
are no longer entitled to the rights of belligerents, bnt 
may be punished according to the degree of the offence, 
fflther by the enemy or the authorities of their own states. 
§84. "Seasonable necessities of war." The subjects 
or residents of an enemy state are divided into the two 
classes of combatants and non-combatants that have just 
been defined. In determining what are the rights of per- 

(4) DbtIs, B73-4. 
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sons which the etremj must respect, we rnuBt be|^ with 
the fnndamental principle upon which the mlea of modem 
warfare have been largely Ifased, which is, that "the 
measure of permissible violence is famished hy the rear 
sonable necessities of war." The reasonable necessities 
of war are limited by the immediate objects of war, as dia- 
tingaished from the altimate purposes to-be accomplished. 
The Institate of International Law declared in 1880 that 
the only legitimate end th&t a state may have in war is to 
weaken the military strength of the enemy (5). This 
seems to be sonnd doctrine, and was promulgated in the 
declaration of St. Petersbtirg of 1868. The modem tend- 
ency is to forbid all practices resolting in needless de- 
struction of life and property. The fundamental prin- 
ciple seems to be that there must be a reasonable pro- 
portion between the amount of life and property de- 
stroyed by a hostile practice, and the effectiveness of that 
practice to break down armed resistance. Thus the bom- 
bardm«it of an unfortified town means the wanton de- 
struction of life and property, while it has no direct ef- 
fect 1q breaking down armed resistance except to in- 
timidate the enemy, and it is held therefore to be illegal 
(6). 

§ 86. Bi^stB of niHi-combatante. Applying these prin- 
dples towards the treatment of non-c<»nbatant8 by the 
enemy, the case is dear that gen^^y non-combatants 
should be free from all direct injury or attack. It is 
obvious that wbile the slanghtw of non-<K>mbatant8 would 

(K) WliMn & Tackw, 2tt. 
<6) HaU. 887. 
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have a tendenty to break down tbe anned reBiatance of the 
atate, yet its effectiveness in tMs regard wonld be en- 
tirely disproportionate to the loss of life and property 
entailed by snch a practice. There are certain non-oom- 
batants, however, whose impiiBomnent wonld many timea 
materially aid in breaking down tbe resistance of tbe 
enemy, and wbicb wonld not>on tbe other band result in 
any excessive amount of suffering or cruelty. The im- 
prisomoent of such persona is therefore considered legal, 
and may be applied to aovereigna, ministers, or other 
high officers of state, or to private dtizens who are ea* 
pecially useful in war, such as sailors, telegraphers, and 
similar persons. 

§86. TreataMnt of combatenta: Oiving qnarter. Tba 

right to Mil and wound tbe armed forces of the enony 
state in general ceases, as soon as the belligerents are in- 
capacitated for the conflict, or as soon as they surren- 
der. To kill them after they ceased to be a factor in the 
fight wonld not be a reasonable step towards the break- 
ing down of hostile resistance. The duty of giving quar- 
ter to combatants in such cases is well established. It 
has been generally supposed, however, that there is no 
dnfy to give quarter when enemies have violated tbe laws 
of war, or where th^ commander or government has 
done acta justifying reprisals, or where tbe ^ving of no 
quarter is necessary, because athe belligerents cannot 
camber themselves with prisoners, without danger to 
themselves (7). Tbe validity of these exceptions is oer- 

(T) 2 Westlalce, 7B; iDBtmctloM for OorL of Aimj of U. & in tbt 
FUd,arLeO. 
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tainly (^)en to donbt today, and, upon Qie prindple of the 
case, it wonld seem that the inhumanity of slaughtering 
prisoners of war is grossly disproportionate to its ef- 
iectiveness in OTerooming the armed resistance of the 
enemy. The second Peace Conference at The Hague 
adopted a convention in which among other things it is 
"espedaJQy forbidden ... to wonnd or kill an 
enemy, who, having laid down his arms, or having no 
longer means of defense, haa snrrendered at discretion ; 
(or) to declare that no quarter shall be given" (8). 

§87. Same: Oonvoitioiul proviaioiiB. The liability of 
Borgeonfl to be detained as prisoners of war, the possi- 
bility of the capture of hospital property, and similar 
difBoulties, made the proper care of the si(^ and wounded 
on the field very difficult, with the result that in the Ge- 
neva convention of 1864 provisions were adopted, which 
were amplified by the supplemental agreement of 1868, 
attempting to facilitate the care of the sick and wounded. 
These provisi<ms have been replaced in the Qeneva Con- 
vention of 1906 and in the Peace Conference of 1907. 
They grant immunity to the wounded, to surgeons and 
others assisting them, and provide that field hospitals 
cannot be diverted from their use. The capture of hos- 
pital ships is forbidden and the Red Cross is adopted as 
the sign of the sanitary service of the army (9). 

While it is dear that the Conventions of the Peace Con- 
ferences at The Hague and similar conventions are bind- 
ing only upon the signatory powers, yet it is likely that 

(6) BoFdw^, Law of War, 2S2-3. 
(8) Bordwell, 249-77; Ball, 401-& 
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most of the proTiEdona reoeiving snoh Baiicti<m will be ac- 
cepted by the nations of the world. 

§88. Prisonen of war. "All persons vbom the bellig- 
erent may kill, and all persons who may be separated from 
the mass of non-combatants by their importance to the 
enemy's state, or by their nsefnlness to him in his war, 
on snrendering or being captured, become prisoners of 
war" (10). The law regarding the treatment of such 
prisoners is well snmmarized in one of the conventions 
of the Second Peace Conference (11). Prisoners of war 
must be hnmanely treated, and with no greater severity 
than is necessary to prevent their escape. All their per- 
sonal belongings, except arms, horses, and military 
papers remain their property. The state may utilize the 
labor of prisoners, according to their rank and aptitnde, 
oflScers excepted, provided the tasks be not excessive and 
have no conections with the operations of war. The prof- 
its of such labor mnst be expended in improving their 
condition, the balance being paid to tbem upon their re- 
lease. The captoring government is charged with the 
muntenance of prisoners of war and they shall be treated 
as regards food, lod^ping, and clothing, as the troops of 
the capturing government. 

"Where the laws of the prisoners' country allow it, pris- 
oners may be paroled, and their government is bound 
neither to require of them or accept from them any ser- 
vice incompatible with their parole, which is generally an 

(10) Glenn, 1S7. 

(11) Convmtlon concerning tbe lawi and cuBtomg of war on land, 
Cbap. II. 
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agreement not to engsge in anj farther active service in 
tbe field and holds good until peace has been established 
(12). Parole cannot be enforced upon prisoners against 
th^ consent A person breaking his parole, If cap- 
tnred, forfeits his rights as a prisoner of war, and may 
be brought before a conrt martial and givoi the extreme 
penalty of death (13). 

§ 89. Enony diaraoter (tf perscnu. The general role 
has been stated that all the subjects or dtizens of enemy 
comitries are enemies. This, however, must be limited 
by certain well defined exertions. All the persona found 
in the military or naval forces of a belligerent state, re- 
gardless of their nationality, are obviously possessed of 
enemy character. Seamen navigating the merchant ves- 
sels of the enemy state, and citizens of the opposing or 
neutral states, when domiciled in the enemy state, are 
impressed with the enemy character. If domiciled in the 
enemy state, while they cannot be compelled to perform 
military service, they pay taxes to the enemy and help to 
form one of the indirect sources of the enemy's strength 
(14). Persons domidled in territory under the military 
conquest of a belligerent are, for the same reasons, im- 
pressed with the character of the occupying enemy, even 
as against the state of their ori^nal allegiance (15). 
From this it nmst be evident that it is not nationality but 
domicile that determines enemy character. The under- 
lying principle is that enemy character belongs to those 



(12) Inatructtona for GovL of U. S. Armlo In VUM, aec. ISO. 

(18) 2 HaUed; 77, 78. 

(U) lAwienc^ PrIndplM of Inter. Law, mo. iee>17S, 

(U) TbliiT Hossheada of Sngar t. Barle, 9 Onndi, US. 



rfbyGOOgIC 



WAB 77 

vho are of direct or indirect assistanoe to tlie enemy 
state, and persons domiciled in a state contribute indi- 
rectly to its support. Domicil is determined by length of 
residence and intent to reside there indefinitely. Where 
there is evident intent, domicil is acquired at once by tak- 
ing up residaice (16). Length of residence alone, how- 
ever, may determine dcnnieil (17). In cases of acquired 
domidi, however, the character of the original domidl 
easUy reverts, for it has been held that it reverts upon 
the mere leaving of the new domicil for the old one (18). 
It is equally true that a citizen of an enemy state may 
lose bis enen^ character by acquiring a domicil in a neu- 
tral state. 

§90. Peaceful intcrooom betveen enemies. The 
statfflnent is generally made that war itself renders all 
peaceful intercourse between persona invested with enemy 
character illegal. A contrary view has been held in some 
cases, that it is not the existence of war but the prohibi- 
tion of the political authorities in time of war that makes 
it illegal (19). Although this latter view cannot be said 
to be the established law (20), the fact must be borne in 
mind, however, that whether special action of the political 
authorities is necessary or not to make intercourse il- 
legal, the illegality is the result of tl» monifdpal law of 
the states involved, and not of iatemational law, which 
only gives to the state the right to interdict c<Hnmerce in 

(16) Wheftton, International Zaw, aee. S21. 

(IT) The Harmony, 2 Rob. Adm. S24, 886. 

(18) ne Venua, S Cranch, S6S. 

(1&) IfattbewB V. HcSt«a, M U. S. T. 

(30) Bzpoalto T. Bowdoi, 4 EL ft Bladtbani, 968. 
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time of war, bnt does not itself prt^bit it. Where inter- 
conrse is interdicted by war, any relations of contract, 
agency, or partnership, entered into by the sabjects of 
enemy states during the war, are void by the conmion law 
theory of illegality (21). Any similar relations entered 
into before the beginning of war, which involve inter- 
course between enemies, are sn^ended during the war 
or eztingaiBhed, depending npon whether they could be 
taken np at the end of the war with equity to both par- 
ties (22). Agents may bind their principals in the enemy 
cotmtry, if the agency was created before the be^nning 
of war and their relations do not involve any intercourse 
between them during the war (23). Where debts cannot 
be paid because it would involve intercourse with the 
enemy, there is a conflict of authority, bnt the better view 
is that interest can be collected during the time of the 
war (24). Where, as in the United States and England, 
an alien enemy cannot use the courts of the state, the 
statute of limitations does not mn (25) during the time of 
the war. However the Second Peace Conference adopted 
provisions that practically prohibit a belligerent from 
refusing the use of its courts to alien enfflnies (26). Ban- 
8om contracts, ransom bills, safe conducts, etc., because 
a state of war contemplates such contracts, are consid- 



(21) Potto T. Btil, 8 TwiD Rep. B4S. 

(22) K. T. Life Ins. v. Staton, 98 U. S. 24. 

(2S> Small'fl Admlnlatrator t. LampUs'a Exr., 28 Qtatton (Va.) 8S2. 

(24) Etr parte BonMOiakK, 18 Vesey, 71. 

(2S> Hamer t. Abtwtt, 6 Wall. 632: 

(28) GoiiTeDtlon caKendng tbe Laws and GoatMiw of Wn on Land, 
art 23, fa. 
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ered legal (27). Since the prohibition of intercourse ia a 
matter of municipal law, by that same law it may be made 
legal by granting licenses to trade with the enemy which 
will legalize snch interconrse, 

§91. Belligerent sabjecta in hntUe territory at oat- 
break of war. Where citizens of a beUigerent state are 
located in the territory of the enemy state at the outbreak 
of the war, the modem ciutom is to allow them a rea- 
sonable time in which to arrange their affairs and with- 
draw from the cotmtiy; or to allow them to remain, on 
condition that they do no hostile act. As to whether the 
bringing home of their property with them constitntes 
trade with the enemy, there are conflicting decisions, the 
later ones holding that, if the property is removed as 
soon as possible with the intention of removing it from 
enemy control, it will not be considered trade with the 
'(28). 



Ssonoir 2. Pbopbbtt of Eneict. 
S 92. Pnbllo property on land: Movables. Originally 
the laws of war allowed the capture of all property of the 
enemy, whether private or public, bat in more recent 
times the rales of war have been greatly changed with a 
view to confining such acts to cases which really affect 
the military secarity of the enemy, and the general rule 
now is that all public property which the captors could 
use for warlike purposes and all property, which, if left 
to the enemy, could be used directly or indirectly to aid 
his canse, is subject to capture. The law is well summed 



(27> Oornu t. KackbDni, 2 Done. 64a 

(28) FUty-two balei of Ootto% Blatcbford'a Prise Cuw. Wi. 
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up in one of the conv^tions at the Second Peace Confer- 
ence as follows: "An army of occupation can only take 
possession of ca^, fnnds, and realizable securities which 
are strictly the property of the state, depots of aims, 
means of transport, stores and supplies, and generally 
all movable property belonging to the state which may be 
nsed for military operations" (1). 

$93. Same: Lnmovables. A different view prevails 
in regard to immovable property of the enemy, except 
where the property is of hostile character, as forts, navy 
yards, etc., since the title of the captor does not vest 
until occupation passes into snbjngation at the end of 
the war, and its mere possession by the captor prevents 
its being nsed in any way to help the enemy. Conse- 
qnently, the use and profits of immovable property is all 
tiiat modem law allows. The convention adopted at the 
Peace Conference provided that "the occapying state 
be regarded only as administrator and nsnfractnary of 
public boildings, real estate, forest and agricoltnral es- 
tates belon^ng to the hostile state, and situated in the 
occupied country. It must safeguard the capital of these 
properties, and administer them in accordance with the 
rules of the nsufruct" (2). The seizure, destruction, or 
damage of the property of mnnifupalities and institutions 
dedicated to religion, charity, education, and the arts and 
sciences, is expressly forbidden (3). Where military oc- 
cupation passes into permanent occupation and owner- 

(1) CmtvenHon concwnlng the Iaws and Ciutoms at War on [«nd, 
art lis. 

(2> IbU.. art SB. 

(S) lua, artOd. 
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ahip, by virtue of permanent conquest or the treaty of 
peace, it is obvious that the title of immoval^e pnblio 
property passes with it The title to movable property 
captnred on land passes with the oaptnre (4). 

§ 91 Private proper ty on land: LnmovaUet. In re- 
gard to immovable private property the law is that it 
cannot be confiscated and cannot therefore be aliouted, 
donhtlesa for the same reason that the pnblio property 
of the enemy cannot be confiscated, for the captors' right 
or aUlity to alienate snch property must aMde the fate 
of the war, and if he did sell, there is no assurance that 
he wonld be in possession at the end of the war, and 
tiieref ore able to give a good title. It was provided at the 
Second Hagne Conference that such property aa ia 
adapted for the transportation of persons and things, or 
for the transmission of news^ and all kinds of ammnni- 
tions for war, though the property of individuals, may be 
seized, but the property must be retained and the c(»n- 
pensation for its use deteimined when peace is made (5). 
In times of military necessity, however, immovable prop- 
erfy of the oiemy may be utilized for the quartering of 
troops, etc. 

S96. Same: Horablea. Oontribntiona. Exc^ in 
times of great military necessity, the movable private 
property of the enemy, which does not oome under the 
provisions of ihe convention jnst mentioned, is snbject 
to seizure only under regulations governing contributions 

<4> Tltn T. V. S., 20 Wall. 47B. 

JS) CoDTflntton concwplng the lAwt kM Onatom of War mi luMt 
ubCI. 
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and requisitions. Pillage and pinnder have heem abol- 
ished. The old view that war supports war still continnes. 
but ia subject to the regnlations governing contributions 
and requisitions, which attempt to reduce the hard- 
ships to the minimnm. The provisions of the Hague 
Convention regarding contributions, which consist of 
moneys levied by the troops in excess of the regular taxes, 
provide: "No contribution shall be collected save in 
virtue of an order given in writing, and on the responsi- 
bility of a general-in-chief. This method of collection 
shall he resorted to only in accordance with the existing 
rules of assessment and apportionment For every con- 
tribution a receipt shall be given to the contributor" (6). 
According to this, contributions must be levied in the 
same manner and by the same assessment, if possible, as 
the taxes of the occu^Hed territory were assessed by the 
regular govenmient The receipts given to the contribu- 
tors are for the purpose of enabling the contributor to 
make a claim against his own government at the close of 
the war, and also to show to any other officers of the 
enemy who might later demand a contribution. 

§96. Same: SeqnisitiCHU. ICequisitions consist of 
services, supplies, and all things that are necessary for 
the support of the army. The convention at The Hague 
provides that requisitions shall be limited to the things 
needed by the army of occupation* shall bear some rela- 
tion to the resources of the community, and shall not 
imply an obligation on the part of the inhabitants to take 
part in military operations against their own country. 

(6) Ibid., art 61. 
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They shall be demanded only npon the authority of the 
commander of the ocoapied locality, and as far aa possi- 
ble shall be paid for in cash. Where not possible, receipts 
shall be given* for which payment shall be arranged as 
soon as possible (7). 

Where a naval force is in need of supplies, the qnes- 
tion may be raised whether contribntions or requisitions 
may be demanded by them. This proportion is covered 
by one of the conventions of the Second Peace Confer- 
ence, which allows a naval force to demand necessary 
requisitions and to enforce the demand with bombard- 
ment, if necessary, but the right of the naval force to en- 
force their demands for contributions by bombardment is 
prohibited. 

§97. Confiscation of pnbllo and privute debts. The law 
is now well established that debts owned by enemy in- 
dividuals or nations against the state cannot be confis- 
cated. It has been contended by some recent writers that 
the debts owned by enemy individuals are still subject to 
the rig^t of confiscation, but that states have merely 
failed to take advantage of that right in recent times. 
This question may be considered definitely determined by 
the action of the Second Peace Conference, which forbids 
tbe abolition or suspension of the rights and actions of 
enemy persons (8). 

§ 98. EnMOf diaraoter of property npon tiw seas. Be- 
fore we can discuss the confiscation of enemy property, 
we must ascertain what properly is impresaed with 

(T) IMd., art 62. 
(8) Ibid., art 28, b. 
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enemy character when upon the seas. Property is 
enemy property on the seas when it is the public prop- 
erty of the enemy; when it ia the private property 
of persons who are themselves impressed with enemy 
character; when it is the produce of estates owned by 
neatrals, but where the estate ia situated in the enemy 
country, so long as it remains the proper^ of the owner 
<^ the hostile soil (9) ; when the property ia owned by 
neutrals, bat is connected with a honse of trade, owned 
by them and situated in enemy territory (10) ; and when 
merchantmen are owned by subjects of neutral states, 
but are sailing under the enemy flag. 

$99. (hqrtnre and oonflacatiQii of p r op e rty at aea. The 
goieral rule may be laid down that enemy property, 
whether public or private, found upon the seas or in the 
territorial waters of eithw belligerent, is liable to capture 
and confiscation. This however is subject to certain limi- 
tations which we must now consider. By strict l^;al 
theory, enemy property upon the seas or in the territorial 
waters of Mther belliger^it is subject to confiscation the 
moment ctf the outbreak of the war. In recent years it has 
been the practice, however, to grant certain days of grace 
to enemy vessels within the territoiial waters of the bel- 
ligerent and immunity to vessels wbidi had already sailed 
before the war commenced for the ports of the bellig- 
erents, for the voyage to and from such port Sndi was 
the nature of the convention adopted at the Seoond Peace 
Conference, which, however, exempted all vessels from 

(B) TblrtT Hogdtwda of SngKr, 9 Oiuch, 18fr«L 
(10) The Franndscbaft, i Wbeabm, lOS. 



rfbyGOOgIC 



WAH 65 

these privilgeB, Those conetrnction indicates that they 
are intended to be transferred into vessels of war. 

§ 100. Same: Ezoeptioni. Among the clear excep- 
tions to the above ndes allowing capture are the cases of 
vessels actually engaged in cartel service, vessels en- 
gaged in exploration and scientific work, small coast fish- 
ing vessels, and hoepital ships. Provisions adopted at 
the Hagne Conference makes the postal correspondoice 
of neatrals and belligerents both free from capture (11). 
For the past century or over there has been a growing 
agitation for the abolition of the capture of private prop- 
erty at sea, whi<^ culminated in the dedaration of Paris 
of 1856. Among other things this declaration provided 
that the neutral flag covers enemy goods and makes them 
free from capture, and that neutral goods, though under 
enemy's flag, are exempt from confiscation, except where 
it may be oontraband of war in either case. It is true 
that this only hinds the signatory powers, but it is most 
unlikely that any other nations would in time of war &tl 
to abide by the provisions. 

§101. Same: When title veiti. The capture of a pri- 
vate enemy ship takes place when it has surrendered, and 
the captors have evidenced an intention to t^e posses- 
ion of it The title does not vest in the state completely, 
however, until it has been brongbt into a prize court and 
pn^rly condemned. It is the dnfy of the captors, where 
possible, to bring the ship in for condenmation, but wher« 
impossible, because of inability to care for it, it may be 



(U) OoDTentloa ImpoBliig Obtain B««trlctloiu npaa Uw Bl^ta of 
Osptnre la Uaritline Waifore, art 1. 
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destroyed without cobdemnatioii, or ranwMned to tiie 
OTmer (12). 

Secteioit 3. MnjTAST Occupation or TutazTOBT, 
§ 102, Military occapation. Military oocnpation is 
justified on the plain gronnd of military necessity, and 
the rights of the occupying anthority arise out of this 
necessity and are limited by it. Bighte over the proper^ 
of the enemy in sach territory have been diacnssed, and 
we are here concerned with the rights and duties of the 
occDpying state with regard to the inhabitants and their 
government The general rules governing occupation 
were embodied in the provisions adopted at the Second 
Peace Conference. "Territory is regarded as occupied 
when it finds itself placed under the authority of tiie 
hostile army. The occupation includes only the territory 
where that aathority Is estaUished and in a position to 
beezerdsed. The lawful authority having passed, in fact, 
into the hands of the occupant, he will take all steps which 
depend upon him with a view to reestablish order, as far 
as posral^^ by respecting, save in case of absolute impedi- 
ment, the laws in force in the country" (13). The in- 
habitants are bound to render obedience to the occupier 
in regard to all things looking to the better government 
of the occupied territory. It is equally clear, however, 
that summary punishment may be resorted to when jus- 
tified by military necessity, and that all acts injurious 
to the occupier may be forbidden on the same ground. 

(12) Bordwell, Lew of War, 22»4. 

(18) Condition ctmcernlug tb« Xjiwb and CtutonM ot War on Laad, 
trti. 42, 4S. 
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$103. DnUei of local offlcors. AU political officers 
cease in the peTformance of their functions with the be- 
ginning of occnpation, bnt mere administrative and local 
officers, on the other hand, are considered under a duty 
to remain at their posts, since the welfare of the inhabi- 
tants and of the poblic at large demands the continnance 
of the ordinary administrative ftmctions. An oath of 
fidelity may be required of these officers by the occupying 
anthorities, to the effect that they will not use such of- 
fices to the injury of the occupying forces (14). 

§104. Limitations of oocopying authority. "It is for- 
bidden for a belligerent to force the inhabitants of occn- 
pied territory to give information in respect to the op- 
posing belligerent or his means of defence. It is forbid- 
den to constrain the population of an occupied territory 
to recognize, by the taking of an oath, the power of the 
enemy" (15). They cannot require officers to perform 
duties contrary to their allegiance, or attempt to compel 
the inhabitants to do any positive act iuconsiatrait with it. 
The convention also provides that the family honor and 
ri^ts, the lives of individuals, and private property shall 
be respected. Pillage is prohibited. Collective penalties 
caonot be executed against the whole community for the 
acts of individuals, where the community is not collec- 
tively responsible for them. The justice of this provision 
is obvious (16). 

(U) Boidwell, Sfft-aOb. 

(IS) Commt. concern. War oa I^nd, arts. 44, 46. 

<16> IbfaL. 46, 4T, tSO. 
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Section 4. Mbthodb of Wabfabb. 

§106. Ooural prindpleB. 'Hie rights of belligerents 
in regard to enemy property, enemy persons, and occa- 
jned en«ny territory have been considered in the pre- 
ceding chapters. We are now to consider what are the 
means of defence and offence by which military opera- 
tions may be waged and the rights of belligerents zer- 
oised. Originally all means of offenj>e and defence were 
allowable in war, bat advancing civilization has placed 
substantial Umitatimis npon these rights. In determin- 
ing the rights of the belligerent in regard to the enemy, 
we saw the onderlying principle to be that all acts against 
the enemy are justified to just the extent that they are di- 
rectly effective in overcoming the resistance of the 
enemy, and that there must be some reasonable propor- 
tion between the amount of destruction of life and prop- 
erty involved and the military efficiency of the measures 
employed (17). 

§ 106. Forbidden instrnments and acts of warfare. To 
employ poison or poisoned arms, to kill or wound by 
treachery, to employ arms, projectiles, and substances 
which are calculated to cause unnecessary pain are all 
prohibited (18). The declaration of St. Petersburg con- 
demns the employment of arms "which uselessly aggra- 
vate the suffering of disabled men or render their death 
inevitable." The purpose of injuring combatants is only 
that they may be disabled from taking further part in 
military operations of the enemy, and any instruments 

(17) Gonrentlou concerning tbe Lawa ftod Cnitonu of War oa Lend, 
•rt2S. 

(1S> Ibid., Krt. 23, a, b, c. e. 
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of destmotion that necessarily do more than maim him, 
exceed the legitimate ends of war. 

The bmnbardmrait by naval forces of undefended towns 
is forbidden, with tlie provision that the proliibition shall 
not prevent the destmotion of military works, naval es- 
tablishments, etc., which wonld be of aid to the enemy, 
care being required, however, to see that the other parts 
of the town shall be damaged as littie as posuble. In all 
cases of bombardment where miliary necessity permits, 
notice must be given to the authorities, and great care 
exercised not to destroy or injure buildings devoted to 
science, charity, hospital, and similar purposes (19). The 
employment of automatic submarine contact mines was 
discussed at the Hague, and regulations adopted which 
have for their main pnropse the protection of innocent 
vessels of commerce from such dangers (20). The de< 
stmction of enemy property is prohibited, unless it is 
demanded by strict military necessity. The Second Peace 
Conference agreed upon the prohibition of discharging 
of explosives from balloons for a period extending to the 
next peace conference. 

$ 107. Use of deceit and spies. Deceit is a proper and 
legal melhod for an enemy to surprise or mislead the 
belligerent, but this is always subject to the qualification 
that the flag of truce or Bed Gross must never be used 
for that purpose. The insignia of the enemy may be used 
to approach or gain a {Mint of advantage, but, before the 

(19) OoDTcntlon ammmlng the BonitNirdnient of Undefended Tomw 
bf NSTal rorces, arts. 1-6. 

(20) ConTentlon restricting the Brnploymeiit of Snbmarlne Hlna* 
and TorpedoM. 
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fitting begins, the enemy mast display theax true iden- 
tity (21). Spies are those who invade the lines of the 
enemy in disguise for the purpose of getting information 
to convoy to the enemy. If captnred before they make 
their escape to their own forces, they may be put to death, 
but only after trial. Persons sailing over the camp of the 
enemy in a balloon are not considered spies (22). 

^ 108. Frirateering. A privateer is a private armed 
vessel, owned and officered by private individuals but act* 
jng under the authority of the state, which is sent forth 
in time of war to prey upon the commerce of the enemy, 
and whose compensation consists in the prizes captnred. 
The authority given to such vessels is given by letters of 
marque. The right to use privateers is still recognized, 
although there is a growing demand for their abolititm. 
The declaration of Paris, to which all the larger powers 
with the exception of Spain, Mexico, and the TJnitod 
States were parties, provided that "privateering is and 
remains abolished." The Second Peace Conference also 
adopted provisions for the abolition of privateering (23). 

§109. Volunteer navy. Privateers must be distin- 
guished however from such vessels as compose the vol- 
unteer navy of Russia, where vessels privately owned 
and manned are incorporated into the regular navy and 
commanded by commissioned officers, though in time of 
peace they fly the commercial flag of the country and are 
engaged in private business. They are, however, a part 

<21) Bordwell, 288-4. 

(22) Hall. 539-641. 

(23) Convention concern, tbe Transformation ot Merchant TesBda 
into ahlp of War, »rtB. 1-7, 
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of the navy, under its discipline, and therefore their pro- 
priety cannot well be questioned (24). 

§ 110. Ftmisbment of offenders against I&wb of war. 
The belligerent undoubtedly has the right of punishing 
enemy persons coming into their control who have vio- 
lated the laws of war, unless they were acting under the 
direct command of an officer, in which case the officer 
may, if captured, be punished for the act. Only breaches 
of universally recognized laws should be punished, bow- 
ever, such as poisoning wells, assassination, abusing the 
use of the flag of truce, using forbidden weapons, and 
similar offences. Hostages are many times seized by the 
beUigerent to secure the performance of obligations (25). 

§ IIL Non-hostile relatioiu. There are certain occa- 
sions during war when it becomes to the mutual advantage 
of both belligerents to establish some form of non-hostile 
intercourse between them. Consequently such forms of 
intercourse are not only permissible, but are carefully 
guarded in such a manner as to make them as available 
as possible without danger to the parties concerned. The 
law regarding such intercourse under a flag of truce is 
well stated in the provisions adopted by the Hague Con- 
ference as follows: "An individual who is authorized by 
■ one belligerent to enter into communication with the 
others, and who presents himself with a white flag, is re- 
garded as the bearer of a flag of truce. He has the qual- 
ity of inviolability, as have the trumpeter, bugler, or 

(24) Hall. 527-9 

(25) iDfltrucHou for Gov«nim«Dt ot Armies of U. S, In PieW, art. 

27. 28. 
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dnmunei^ and the flag bearer and interpreter who ac- 
company him. The c(Hnmander to whom tiie flag of trace 
Ib sent is not obliged to receive it, nnder all circomBtancea. 
He may take all necesBary measnreB to prevent the bearer 
of the flag from profiting by his mission to obtain infor- 
mation. He has the right, in case of abase, to detain the 
bearer of the flag temporarily. The bearer of the flag of 
trace forfeits hia qaality of inviolability, if it ia proved, 
in a positive and nnexceptionable manner, that he has 
profited by his privileged position to provoke or to com- 
mit an act of treachery" (26). Snapension of arms and 
armistices, cartels, eapitnlationa, and passports, are other 
forms of non-hostile interconrse between belligerents 
which are guarded by the roles of war against abnse. 

Section 5. Tbbhinatioit of Wab. 
§ 112. Model of termination of war. War may be 
terminated by mere cessation of hostilities, by snbjnga- 
tion, by proclamation (if a civil war), and by treaty of 
peace. In the first case the effect of cessation of hostili- 
ties Ib merely to leave the belligerents in the positions 
they OGcapy at the time hostilities cease. Sabjngations 
mnst be distingnished from mere conqnest The lattor is 
the first step in snbjagation, which may be defined as "ex- 
termination in war of one belligerent by another, through 
annexation of the former's territory after conquest, the 
enemy forces having been annihilated" (27). In the case 
of the Civil war in the United States, the courts have held 



(26) OraiTantion concernlnc I«Tra Bod Ctutonu of War on lAod, 
Ch. III. 

(27) 2 Ofipaihelm, 278. 
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that its termination was determined by the proclamation 
of the President (28). 

§ 113. iBffect of trea:^ of peace. Most wars are termi- 
nated by a treat:^ of peace, and while this, like other 
treaties, mnst be ratified before it becomes binding npon 
the states, it is binding at once to the extent that hostili- 
ties must cease with the signing of the treaty, nnleas an- 
other time is placed in the treaty as the date for the 
cessation of hostilitieB. In this way the treaty acts as 
an armistice, if none has been conclnded pending the 
adoption of the treaty, tmtil it has been dnly ratified or 
rejected. Unless expressly provided otherwise, peace 
commences with the signing of the treaty, but, in cases of 
world wide wars, it has been cnstomary in the past to 
stipnlate different times at which the treaty wonld go 
into effect at different places. 

The main effect of the treaty is the restoration of all 
peaceful relations, and the interdiction of all hostile 
(^wrations. By the principle of "nti possidetis,'* nnless 
the treaty specifies otherwise, everything remains just as 
it did at the time peace is conclnded. Thus, property in 
the occupation of the other belligerent, if not specified 
otherwise in the treaty, becomes the permanent posses- 
sion of the occnpying power. In the absence of contrary 
provisions, the treaty gives complete amnesty for all 
crimes against the laws of war committed by the state 
or individuals during the war. 

$114. FostUminlnm. By the principle of po^fltmimum 
there is "a revival of the previons conditions of things" 

(SS) The Protector, 12 WalL TOO. 
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after cessation of hostilities, except where the conditions 
changed were the result of acta which the heUigerent had 
a legal right to perform. Thns, during the Franco- 
German war, the German government sold timber off 
lands belonging to the French, which they were holding 
by military occupation. When the occupation ceased, 
the purchasers of the timber were prevented from taking 
it by the principle of postliminium, for Germany had no 
right to confiscate or alien the timber according to the 
laws of war, and therefore, when it came back into French 
possesBion, the previous condition of things revived, shut- 
ting off the rights of the purchasers of the land in favor 
of the original owners (29). Had the German govern- 
ment acquired the title according to the laws of war, then 
the theory of postliminium would have had no application, 

(20) 2 Oppenhelm. ZOM. 
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CHAPTEE VI. 

HBDT&ALITS'. 

SsonoH 1. BcTWBEK Belliqbhent and Neutbal Statbs. 

§ 116. Definition of neutrality. Neutrality consists in 
the non-participation by one state in a war that is being 
carried on between two or more otber states, and in an 
impartiality of conduct towards all belligerents. A per- 
manent neutrality is the term applied to a state that has 
been stripped of that part of its sovereignty which en- 
titles it to engage in o£fensive warfare. An armed 
neutrality is a form of alliance between two or more 
states for the purpose of protecting certain neutral rights 
which are pnblicly proclaimed. With these two special 
forms of neutrality we are not here concerned. 

§ 116. iniderlying prlnci]de. The laws of neutrality 
have been greatly augmented and changed within the last 
century, with the idea of clearly defining the rights of 
neutrals and their subjects as against belligerents, and 
of determining reasonable regulations for the conduct 
of neutrals in their relations with belligerents. The un- 
derlying principle seems to be the right of every inde- 
pendent state to remain in peace while other states are 
engaged in war, and the corresponding rights of a bel- 
ligerent to demand that no state, not a party to the eon- 
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flict, shall participate either directly or indirectly in the 
contest. ^ recent years it has become the custom for 
neutral states to issue proclamations of neutrality, or 
^ve expression to it in some public form upon the ont^ 
break of war. 

§ 117. Imriolability of neutral territorial jnrisdictioiL 
The modem tendency in the laws goveming neutrality 
is to remove the neutral as far as posrable from all incon- 
veniences resulting from belligerent conditions, and no 
principle of the law is more firmly settled than the in- 
violability of neutral territorial jurisdiction. The Second 
Peace Conference, in adopting rules and regulations con- 
cerning neutrality, expressly recognized the inviolability 
of the neutral's territory. The passage of troops and 
convoys through neutral territory, the formation of am^ 
corps and the establishment of recruiting stations, the 
bringing of prizes into neutral waters, and similar acta 
violating the neutral's jurisdictional rights are forbidden 
to belligerents; and it is further provided that the en- 
forcement of these prohibitions by force cannot be ooa- 
eidered a hostile act by the oflfending belligerent (1). 

§ 118. Local neutral r^rnlationfl. By the laws of neu- 
trality, considerable is left to the neutral state Id the way 
of determining its relations with the belligerents. The 
convention regarding neutrality at the Second Peace Con- 
ference expressly recognized the right of the state to 
make its own neutral regulations, regarding such mat- 



(1) OODventiDn concerning the Rights and Dnttw of Nentnl Pow«fl 
Md TndlTldnals In Warfare on land, arts. 1, 2, 8, 4, 10; Hagne Convea- 
tkn GODCanlng the Blgfati and Dnttes ot Mectral Powera In HarltlnM 
WarAire. arta. 1-B, 12, 16. 
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ten aa the length of time belligerent war vessels may re- 
main within territorial waters, the order in which vessels 
of Imposing belligerents may be compelled to leave when 
several are in the port of the nentral, the regnlations re- 
garding the amonnt of coal to be supplied to belligerents^ 
and the oonditions under wMdi belligerents may be al- 
lowed the nse of the regular telegraph and telephone 
lines. The convoitions provided in most instances the 
mles to be followed in each case, where the neutral had 
no regolatione of its own. Li the making and enforcing 
of audi regulations, however, international law demands 
that the neutral shall do so with exact impartiality to all 
belligerents <2). 

S 119. Neutral nuut prevent assistance of belligeranti 
In its territory. Since the territorial jurisdiction of the 
neatral must be held inviolable by the belligerents, there 
is a elear responsilnlity and doty on the part of the 
nentral to see that its territory is not made use of, to the 
injury of the belligerents, which duty must be exercised 
with due care and diligence. It Is under obligations to 
see that the belligerent powers live up to their obliga- 
tions not to violate its jurisdictional rights by the estab- 
lishing of prize courts, the carrying on of hostilities, and 
the performance of similar acts, upon the territory of the 
nentraL It was formerly held that such violations of its 
jurisdiction could be allowed by the neutral, if allowed 
to both states with impartiality, but the rule as it now 
exists clearly prohibits the nentral from consenting to 
any violation of its territorial jurisdiction, which is 

(3) IbUL 
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directly or indirectly connected with tiie waging of hos- 
tilities. The nentral must forMd the passage of bel- 
ligerent troops through its territory, and, should they 
come within its jurisdiction, the neutral must intern them 
as far as possible from the basis of military activities. 
Prisoners of war brought with them must be released. 
The passage of sick and wounded may be allowed under 
certain conditions, but they must be closely inspected by 
the nentral power. 

§ 120. Same: Eqnipmoit of soldiers and i^ps. The 
neutral must also see that no expeditions are fitted out 
upon its territory or soldiers recmited, although it is 
under no obligations to prevent persons from leaving its 
territory to engage in hostilities with the belligerents, or 
to prohibit its citizens from making and selling ships of 
war and ammunition to belligerents, so long as it is a 
matter of regular commerce and not done to the special 
order of the enemy. The Peace C<mference made the 
following provisions regarding the equipment of ships 
for the enemy: "A nentral government is hound to use 
all the means at its disposal to prevent the equipment, 
within its jurisdiction, of any ship which it has a reason- 
able ground to believe is intended to cruise or take part 
in hostile operations against a power with which it is at 
peace. It is also hound to use the same diligence to pre- 
vent the departure from its jnrisdiction of any vessel 
destined to cmise or take part in such hostile operations, 
and which shall have been adapted, wht^ly or in part, 
to war-like use within such jurisdiction" (3). Belligerent 

(8) Hague ConTentlon concernliig the BIgbts and Duties of Nentnl 
Powen In Maritime Warfare, art 8. 
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TdSBolB can only make snch repairs within territorial 
waters as are necessary to make navigation reasonably 
safe, and nothing can be added to their military equip- 
ment or supplies. 

§ 121. Nentral must render no direct asalatanoe. It is 
obvions from what has already been said, that a nentral 
is forbidden to render any active assistance whatsoever 
to the beUigerents. Even where by treaty stipulation it 
has been previously arranged that in case of war the 
nentral shall render certain assistance to one of the bel- 
ligerents, the rendering of such assistance is illegal, for 
a treaty stipulation cannot destroy the rights of a third 
power. A neutral state cannot therefore fnmish any 
military assistance of any kind to the belligerent This 
is generally held to prohibit the loan of money by the 
nentral state. As before stated, however, this obliga- 
tion does not extend to prohibiting private citizens from 
doing these acts as incidental to regular commerce and 
business. 

§ 122. Ki^ht of asylnm. It is not the duty of a nentral 
to admit troops, war property, etc., within its territory, 
but, if the nentral sees fit to do so, it is then under dnty 
to see that such troops are disarmed, that they are in- 
tamed or paroled until the close of the war, and that the 
property is kept there until the end of hostilities, other- 
wise the territory of the neutral would become a base 
of military operations for the belligerent (4). 
SsonoN 2. Blockade: 

§ 123. Definition of blockade. The right to blockade 

<4) 2 Oppenbelm, 361-868. 
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is the right of a belligerent to exdnde all trade or inter- 
course by water tram the port of the enemy. It is not 
confined to a seaport, bnt extends to any avenne of water 
comnmnication snch as rivers, bays, or mere marginal 
seas of the enemy territory. It is generally held, how- 
ever, that it will not extend to international rivers, where 
all the states situated cm the river are not enemies. Thin, 
when a United States cmiser captures a boat on the 
Mexican shore of the Bio Grande river, after having de- 
clared the whole coast of the southern states under block- 
ade, the boat was released on the ground that the blockade 
oould not he applied against oommerce with a neutral (5). 
§ 124. When effectiTe? Continental writers contend 
that a blockade cannot be established until notification 
has been given, but the United States and England hold a 
contrary view, that its mere establishment is sufficient 
to b^^ a blockade, although notice is necessary before 
condemnation for breach of blockade can take place (6). 
By the declaration of Paris a "blockade to be binding 
must be effective." Juat what is the test of effectiveness 
has never been detenmned, though the toidency since 
the American Civil war seems to be in favor of a liberal 
construction, holding that a blockade, whidi may render 
an effort to "nm the blockade" reasonably dangerous, is 
Bofficient This is the rule followed by England and 
America (7), though continental authorities tend to a 
more strict construction. A blockade terminates when 
the vessels enforcing it are withdrawn, or when they are 

(6) Tbe PetertKtf, K Wallace, 49. 

(6) Tbe VroDw Judith, 1 Bob. 160 ; U. B. Naval Code, art 87. 

(T) Tbe rrandska, Splnks, Prise Caaea, 115. 
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driTen away by the eiiem^,';however short their absent. 
A temporary absence, bow^r, when doe to the stress 
of weather, does not even snsj^^tbe blockade (8). When 
the blockading fleet is away iu'^snit of a prize, so that 
a nentral vessel might reasonably snj^se that abandon- 
ment had taken place, the ship may eqt&r •without violat- 
ing the blockade. "" _.-" 

§ 12S. Breach of blockade. A breach of bl(}c^de con- 
sists la entering or leaving, or in attempting to-'^t^ or 
leave the blockaded place, and, by the practices orSifg- 
land and the United States, in doing that which evidetfces'' 
an intent to violate the blockade. All states bold that 
notice of some kind to the blockade mnner is essential 
before a breach of blockade may be ponished. France and 
some other conntries hold that each vessel mnst have 
personal notice from one of the blockading sqnadron be- 
fore it can snffer the penalty for breach of blockade, 
while England and the United States hold that merely 
constmctive notice is sn£5cient. 

By the English and American mle an attempt to nm 
a blockade ia held to exist, where a vessel is foxmd near 
a blockaded port of steering for it, even though its papers 
diow that another port is its real destination, or where 
a ship starts on a voyage destined to a blockaded port 
of which the vessel has either constmctive or actual 
notice (9). By the doctrine of continnons voyage, this 
mle is extended still further by holding, that, when ves- 
sels leave for a nentral port with the intention of having 



(B) The HoffnnnK, e C Bob. Adm. IM. 
(9) The Betar. 1 Bob. SSI 
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tlie goods reshipped ft'om the^e into tiie blockaded port, 
it is an attempt to ran tho-'btockade frcun the time the 
vessel leaves for the nentrf^ jwrt. During the Civil war, 
the United States apj>|jM the doctrine of continnoua 
voyages in cases wh'ere the ultimate destination of goods 
was a blockaded/^rt, although unknown to carriers at 
the time (K)}. '-When a vessel enters a blockaded place 
to secure .xepairs or provisions, or is forced in by stress 
of weattffc^ there is no breach of the blockade (11). War- 
sh)p6'.-of nentrals are generally allowed to enter as a 
. sdtttter of courtesy. 
'*§ 126. Same (continned). A ship may be captured for 
breach of blockade any time until the completion of the 
voyages during which the breach occurred (12). The 
crew cannot be held as prisoners of war, but may be de- 
termined for witnesses in condenmation proceedings. 
The penalty is confiscation of boat and cargo, where 
both are owned by the same parties, or where the cargo 
is made up of contraband, or where the owners of the 
cargo knew of the blockade (13). Where the owner of 
the cargo did not know of the blockade, or where the 
ship deviated from its course to the blockaded place, only 
the ship is condemned. Where a ship is captured carry- 
ing goods whose ultimate destination is a blockaded port, 
but where the ship is only bonnd for a neutral port and 
has no knowledge of the nltimate destination of the goods, 
only the cargo will be condemned (14). 

(10) The Bemmda, 8 Wan. B14. 

(11) Tbe Fortnna, 6 Bob. 27. 

(12) U. 8. Naval War Code, art 44. 
<18) The Uercarina, 1 Rob. 80. 
(M) The Sprlnsbok, S WaU. 1. 



rfbyGOOgIC 



NEUTRALITY 103 

Section 3. Conteabaud asd TjNNirtniUL Sebviob. 

§ 127. Definitioii of contraband. Contraband of war 
consists of those commodities which are necessary or use- 
fal in the prosecntion of hostilities. There are two kinds 
of contraband as it is generally defined, absolute contra- 
band and conditional contraband. The first consists in 
articles which by their nature are primarily and or- 
dinarily destined for use in war, snch as arms, ammoni- 
tion, and military and naval equipment. Conditional con- 
traband consists of those articles which by their character 
are not ordinarily for use in war, but which under cer- 
tain circumstances may become needful for the prosecu- 
tion of war. Horses, provisions, and coal are instances 
of this class. To enumerate or to draw a distinct line 
between the two classes of contraband la impossible. 
Just what constitutes contraband has been the subject 
of many treaty stipulations between nations. Ordinarily 
the determination of what is contraband is left to the 
belligerents to determine in each case, though of course 
this discretion must be exercised in a reasonable man- 
ner, and, if not, it may become a just ground of complaint 
by the neutral. Whatever may be the nature of articles, 
however, they mast be destined for use of a belligerent 
in war, before they can be so considered (15). Articles 
which are carried for the use of the boat only are not 
contraband. 

§ 128. Oarriage of contraband. The carriage of con- 
traband is the tran^ortation of contraband to an enemy 
port or vessel, and, by the more liberal construction of 

(IS) 2 Oi^Knhelm, 428. 
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England and ihe TTnited States, it is the tranBportation 
of contraband whose ultimate destination is the ports or 
ships of the enemy. Both American and English conrts 
have adopted the theory of continuous voyage (§ 125, 
above) in regard to contraband, both where the goods 
are to be reshipped in the same boat for the enemy des- 
tination, and where they are to be shipped in another 
boat, holding that they are liable for seizure for contra- 
band from the time they start upon the first voyage, whose 
ultimate destination is the port of the enemy (16). When 
the ship has d^osited her cargo of contraband, she is 
then no longer engaged in an illegal transaction and 
consequently camiot be seized npon her return voyage; 
except in the cases where the contraband was carried 
nnder false papers (17). 

$ 129. Same: Penalty. In regard to the penalty for 
carrying contraband, the prize courts of the different 
countries hold different and conflicting views, the only 
one common view being held is that the contraband goods 
themselves are snbject to confiscation, except where ves- 
sels carrying contraband sail before the beginning of the 
war and have received no actual notice of the existence 
of hostilities (18). The rales which prevail in the United 
States and England provide for the confiscation of both 
ship and goods, when they are both owned by the same 
owner, or where the owner of the ship has knowledge of 
the fact that it is engaged in carrying contraband. Such 
part of the innocrait cargo as belongs to the owner of 

(16) Tbe Peterhof, S Wall 40. 

(17) Perfli, sec. 46. 

(IS) Tlie Nanc;, 8 Bob. 122. 
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the contraband is also subject to confiscatiaD. VesselB 
are confiscated when fotmd carrying contraband under 
false papera (19). In cases where the goods concerned 
are only conditional contraband, it is the English prac- 
tice to exerdse the ri^t of preemption, by pnrcbaang 
the goods in question at their mercantile valae pins a 
profit of 10%. The boat is allowed to go free. 

§130. Unneutral services. A case somewhat nmilar 
to carrying of contraband is that of carrying persons or 
messages for the enemy. It differs from contraband in 
that it involves direct service of the en«ny, while con- 
traband does not. Belligerents have the right to punish 
neutrals for carrying to or from the enemy porta m«n- 
bers of the armed forces of the state, persons who are 
going to the state to bec(mie members of the armed forces, 
and other important persons such as public officers^ who 
might be made prisoners of war if captured by the Miemy. 
There is an exception, however, in favor of diplomatio 
agents, since the diplomatio relations of neutrals with 
the belligerents shoold not be interrupted. They may 
also be punished for the carrying of dispatches of the 
belligerent governments having to do with military- 
affairs, although dispatches of the government to other 
governments or to diplomatic agents are exempted. 
There is also a tendency to hold mail bags free from in- 
terference, but there is yet no such established doctrine. 

Vessela cannot be jranished for such acts, however, 
unless they have knowledge of the natnre of the persons 
they are carrying, or of the ^^spatdies on board, or unless 

(IS) Holland, Prize LawB, 62-7. 
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they are in the direct service of the enemy (20). The 
penalty is conflscation of the vessel, and the cargo also 
where the cargo is owned by the owner of the vessel (21). 
The crew may be taken as prisoners of war. 

$13L Bi|^t<tf visit and learch. The ri^t of visit and 
search is the right of belligerent vessels to stop private 
vessels of the neutral, when outside of neutral waters, 
for the purpose of examining their papers and cai^ 
witii a view to seeing that the mles of neutrality are being 
observed. Only a regularly commissioned public vessel 
of the belligerent has the rif^t of visit and search, and 
all private vessels of neutrals, when outside of neutral 
waters, are subject to that right, though public vessds 
are not. It has been contended by some states that, when 
a neutral vessel is under the convoy of a public armed 
ship, there is no right of visit and search; hut that the 
presence of the armed neutral vessel is sufficient evidence 
and guarantee of the neutral state that there is no evasion 
of neutral obligations. This right has been seriously con- 
tested at times, and has never been fully accepted by 
all' nations. 

The vessels may be captured if they resist visit and 
search, or if they are under the convoy of a belligerent 
war vessel. Spoliation of papers, and double or false 
papers give the right to seize the vessel and bring it in 
to trial, which, if the evidence is stifficient, may result in 
its confiscation (22). 

(20) The Atlanta, 6 Bob. 440: 

(21) Tile Hope, 6 Rob. 46S. 

(22) LivlngBton t. Hd. Ina. Oo., 6 GnitKb, 274; Tbe 8t IQcholaa, 
1 Wbeat 417. 
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CHAPTEB I. 
PBBLIlfINAB.T TOPICS. 

SsonoN 1. Qenerai, Subtbt. 

$ 1 Samaffes the ordinal; redreu afforded by a eonrt 
vt law. Every plaintiff goes into court with a prayer 
for some sort of relief. His prayer may be that the court 
prevent an injnry that is merely threatened, or that it 
grant a remedy for an injnry that has already occurred. 
If he asks for the prevention of an injury, he mnst resort 
to a court of eqnity, which, in a proper case, may pro- 
ceed by injunction ; a conrt of law has no power to prevent 
the doing of a wrong, but acts only after a wrong has 
been done. See the articles on Eqnity and Tmsts in 
Volume VU of this work. The defendant may threaten 
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to poUnte the plaintifF's spring, to fell his shade-trees, 
or to injure his bneineBB by intimidatiiig his employees; 
the law court can do nothing nnttl the tiireat has been car- 
ried into ezecntion; equity alone can afford preventive re- 
lief. If, on the other hand, the plaintiff seeka a remedy for 
an injury that has been done, the nature of the remedy 
available Till also depend upon the court whose action he 
asks. The law court is restricted to praventive relief, > 
but the court of equity may, in a case within its juris- 
diction, afford either preventive or remedial relief as the 
facts warrant. And the remedial relief of a court of law 
differs from that of a court of equity. Eqnity affords 
specific relief; it cwnmands a party to do or not to do 
a particular thing, to perform a contract, to abate a 
nuisance, to surrender a documrait, to execute a trust or 
what not, and obedience is enforced under penalty of 
imprisonment for contempt of court. Not so with a court 
of law; it seldom affords specific relief. Barring a few 
exceptional cases, including the specific recovery of real 
and personal property under some drcnmstances, the law 
court is confined to the awarding of pecuniary compensa- 
tion as its sole form of redress. This compensation is 
known as damages. A legal judgment for damages is 
enforced, not by process directed against the person, but 
by a writ of execution under which the sheriff may levy 
upon the judgment debtor's property, sell, and convert 
it into money for the satisfaction of the judgment. Not 
only is the law court practically restricted to the award- 
ing of damages ; the awarding of damages is practically 
restricted to the law court, for it is only in exceptional 
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oases that a conrt of equity will decree tlie payment of 
damages. Thns, we may fairly say that damages are the 
peculiar aa wbU as the ordinary redress obtainable in a 
conrt of law. The term "damages" has been well de- 
fined by one court as " the pectmiary compensation for an 
injury recovered in an action at law" (1). 

§2. Damages distingnished fttnn injury v^i damagvi 
The term "damages" needs to be distingnished from two 
others with which it is often confounded and used inter- 
changeably. In their popular signification the words 
"damage" and "injury" are closely synonymous, alike 
indicating hart, harm, or loss. The word "damage" in 
its legal sense retains this meaning. One court, expressly 
following Webster, defines it as "actual loss" (la). The 
word ' ' injury ' ' is often used, even by courts and law writ- 
ers as meaning the same thing; the familiar expression 
"personal injury" is an example. But, in its strict legal 
signification, injury means ' ' the violation of a right, some- 
thing, in other words, for which an action will tie on be- 
half of the injured person-, an actionable wrong" (lb). 
A has an eaxpty feed-lot B walks across it without A's 
consent, hi so doing B commits a technical trespass. 
A'srightof property has berai violated; he has sustained 
a legal injury; but all men would agree that he has sus- 
tained no actual damage. An injury does frequently re- 
solt in damage, and, when damage results, damages may 
be recovered as compensation ; but, as will later appear, 
damages may be recovered wherever a legal injury has 



(1) Stallings t. Oarbett, 3 Speftn (8. O.) 818. 

<1b) Weete T. Town of Shlrl^, SS He. 372. 

<lb) Htteb T. Edfsonsbe Oo. Com'ra, 182 N. C 6TS. 
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occurred, although in the particolar case no damage what- 
ever has been snatained. In the case pnt, A's right of 
recovery ia just as dear aa it would have been had B 
thrown down the fence endofling the feed-lot; the only 
difference would be in the amount of damages recovered. 

i9. Danunim abtqae lnjniis^"damage without iit 
jury." It is an andent and elementary role of the c<»n- 
mon law that for damage withoat injnry no action for 
damages may be maintained. In the celebrated case of 
the Oloncester Orammar School (Ic), dedded in 1410, we 
find an early illostration. Plaintiffs were two masters of 
a grammar sdiool at Gloucester and had enjoyed a mo- 
nopoly of the bnsiness of teaching the children of the 
town. Defendant started a rival scbooL As a reanlt of 
his competition, the masters who as monopolists had re- 
ceived forty pence per quarter for each diild now got 
but twelve pence. The plaintiffs relied npon this very 
snbstantial damage as a gronnd of action, but they failed 
becanse they could not show a legal injnry. Said one of 
the judges: "There may be damnum absque injaria. As 
if I have a mill, and my neighbor builds another mill, 
whereby the profit of mine is diminished, I shall have no 
action against him; still I am damaged." Damage to an- 
other's person in£icted in self-defense, the destruction ot 
property to prevent the spread of fire, and damage result- 
ing from inevitable acddent, are familiar illustrations of 
the same prindple. 

§4. Injuria sine danmo— "bijiny witiunit damage." 
Since the basic idea of damages is compensation for a 



(lc> Anon. Y. B. 11 Henrr IV, rol. 4T pi. 21. 
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loss or damage sustained, it is natural to assume that, 
unless there is an actual loss or damage sustained, no 
damages may be recovered. And this has sometimes heen 
laid down aa a rule. But there is no such rule. The true 
doctrine was well expressed hy Judge Story in a dictum 
in a leading case (Id). Plaintiff and defendant each 
owned mills and mill privileges upon a certain river dam. 
To supply water for one of its mills, defendant diverted 
water from the river above plaintiffs' mills. Plaintiff 
brou^t a bill in equity to restrain this diversion. De- 
fendant contended that plaintiff could not maintain an 
action at law without proving actual damage, and that 
therefore an injunction should not issue in the absence 
of such proof. While denying that the propriety of an 
injunction depended upon plaintiff's ability to maintain 
an action at law, the learned judge took the ground that 
an action at law might be maintained upon showing that 
the diversion was contrary to the plaintiff's ri^t, and 
without showing the presence of actual damage. He said: 
"I can very well understand that no action lies in a 
case where there is HflTnTni-m absque injuria ; that is, where 
there is damage done without any wrong or violation of 
any right of the plaintiff. But I am not able to understand 
how it can correctly be sud, in a legal sense, tiiat an 
action will not lie even in case of a wrong or violation 
of a ri^t, unless it is followed by some perceptible 
damage, which can be established as a matter of fact; in 
other words that injuria sine damno is not actionable. 
... On the contrary, from my earliest reading, I have 

(Id) Webb T. Portland W^. Co., 8 Sumn. 189. 
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considered it laid up among the very elements of the 
common law that wherever there is a wrong there is a 
remedy to redress it; and that every injnry imports 
damage in the nature of it; and, if no otiier damage is 
established, the party injured is entitled to a verdict for 
nominal damages." 

§ 6. Dama^^e sometimes an essential element of an in* 
Jury. "We have seen that when a legal injury has occurred 
the presence of actual damage is not essential to the re- 
covery of damages. In such a case the extent of actual 
damage is important only as a basis for determining the 
amount of damages to which the party injured is en- 
titled as a fair compensation. But this asBumes the ex- 
istence of a legal injury. In some cases a legal injury 
is complete without the occurrence of actual damage; 
thus it is always actionable to break a contract, to pubtish 
a libel, or to make an unauthorized entry upon another's 
real proper^, although no damage whatever ensue. Tn 
other cases the law does not protect the particular right 
80 jealously, or condemn the particular act so vigorously; 
it may be said to look upon the doing of the act with dis- 
favor and to stand ready to treat it as an injury the 
instant it causes damage, but, unless damage appears, no 
injury is made out To illustrate : A negligently fires a 
gun in the direction of B; B escapes unharmed; he can 
maintain no action against A; negligence without damage 
is not aotionable; but, if the ball had inflicted a slight 
flesh-wound, or even torn bis coat, his right to maintain 
an action would be clear. Again H makes a false state- 
ment to X with regard to an existing fact; be knows that 
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his 8tatein«it is false and he makes it with ibe intentioa 
of indacing X to act npon it; X does act npon it, but sus- 
tains no perceptible damage in so doing; notwitiiBtand- 
ing the deception X can maintain no action; if, however, 
X's reliance apon H's statement causes him appreciable 
damage, the law regards him as having sustained an 
injury and allows him to maintain an action for deceit. 
The law of libel and slander furnishes ns with another 
illustration of the same principle. Ubel or written def- 
amation is always actionable without regard to damage; 
some forms of slander or oral defamation are actionable 
per se; but, in the ordinary case, it is necessary to show 
&at the slanderous words spoken have resulted in a 
particular kind of actual damage— a temporal loss must 
be shown. 

§6. Place of damages in the law. Thns it appears that 
wherever a legal right has been invaded the law stands 
ready to vindicate that right by awarding at least nominal 
damages to the injured party. The invasion of a legal 
right may or may not involve the infliction of actual 
damage. The question, whether a right iias been invaded, 
and, therefore, whether any damages whatever may be 
recovered, is strictly speaking no part of the law of 
damages; it obviously belongs to the law of rights. Aa- 
suming that a right baa been violated, and that Bome 
damages are therefore recoverable in a particular case, 
we go to the law of damages to find how much damages 
may be recovered. It is with the principles determining 
the measure of damages that we are concerned in this 
article. 
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Sscnoir 2. Bxbfbctitb Functionb of Coust axd Jwt nr 
AwABDiNO Damages. 

§ 7. Danugai eitimsted by Jtny under inatractioni of 
oonrt A judgment for damages is necessarily an act of 
the conrt; but everybody knows that the amount of 
damages recovered is ordinarily determined by a jury, 
upon whose verdict the judgment is based. It is also a 
matter of common knowledge that the conrt instmcts the 
jury as to the law governing the asBessment of damages 
in the particular case. The question naturally arises: 
upon what principle is this responsibility divided? The 
answer is simple. The function of the conrt is to dedde 
questions of law; the function of the jnry is to decide 
questions of fact. Since compensation is the basis of 
damages, the ultimate question, in the ordinary case, is, 
what is a fair compensation to the plaintiff? This ob- 
viously involves a question of fact; it can be answered 
only in view of all the facts and circumstances of the case. 
It is therefore a question for the jnry. But, in consider- 
ing these facts uid circumstances, the jnry are not at 
liberty to follow their caprice, nor indeed to rely wholly 
□pon their own sense of fairness ; the law has prescribed 
mles for their guidance, and the court, as the mouthpiece 
of the law, must declare these roles in the form of in- 
stmctions. 

§ 8. Extent of jury's discretion. At this point a far^ 
ther question presents itself. How far does the court go 
in instructing the jnry: does it endeavor to formulate 
definite tests, which, if faithfully followed, must lead to 
the same conclusion, by whatsoever jnry they may be ap- 
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plied; or is it content with Yogae, general mles, leaving 
a wide margin of discretion to the jniy which mtut apply 
thonf The answer is that the amount of discretion al- 
lowed the jury depends npon the nature of the injury for 
which damages are sought. Formerly there was little 
attempt to limit the discretion of the jury, but nowadays 
the tendency is to control that discretim as far as prao- 
ticable. The jury's discretion is widest in those oases 
in which exemplary or punitive, as distingoished from 
compensatory, damages may be imposed; it extends to 
determining whether they shaU or shall not be assessed, 
and to fixing the amount, which may be as great as the 
jury deem just, subject only to the limitation imposed by 
what is reasonable. Li asses^g compensatory damages, 
different considerations prevail. In some cases, the 
damage to be compensated is capable of precise measare- 
ment ; in those cases the jury mnst follow predse rules. 
If A owes B $100 and fails to pay when it is due, B's 
damage is obvionsly capable of estimation in terms of 
money, and there is no reason why the jury should have 
any discretion in assessing B's damages. If, however, 
A'b default consists in failing to perform a contract, 
whereby he has agreed to work for B a definite time, it is 
plain that the jury must have a measure of discreticm; 
men will difDer in opinion as to the extent of B 's damage, 
and some latitude must be given to the jury. Now sup- 
pose that A*s wrong consists in injuring B's reputation 
by slander, in depriving him of his liberty by false im- 
prisomneut, or in infiicting upon him a serious personal 
injury, like the loss of an arm or an eye or the derange- 
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ment of faia nervous system ; hoT shall the court lay dovn 
a role for estimatiiig the damages f Here it is obvions 
that the only practicable mle is to allow the jury very 
great freedom; common sense, applied to the circmn- 
stances of the particular case, will be the safest gnide. 
Thus we see that the inherent differences in the varioae 
forms of injury necessitate a corresponding variation in 
the extent of control exercised by the conrt over the jnry 
in varions cases. Li no case, however, may the jnry act 
arbitrarily. Be the court's instructions vagne or definite, 
it is the jury's duty to follow them. 

§ 9. Bxcessire damagei. lliat a verdict for damages 
in an amount materially in excess of what could reason- 
ably be assessed, in view of the facts and the law ap- 
plicable thereto, would result in substantial injustice, if 
given effect by the judgment of the court, is too clear for 
discussion. In such a case the conrt will ^ther set the 
verdict aside or remit the excess. When the injury is 
such that the damages can be estimated by pecuniary 
standards, as in the case of a contract to pay money or 
to deliver goods of a fixed market value, the court has 
little hesitation in interfering with the verdict ; but, where 
the jury has a certain amount of discretion, the conrt has 
a corresponding amount of hesitation. And where the 
jury's discretion is widest the court's hesitation is 
greatest In no case, where the jnry has a discretion, will 
the court disturb the verdict simply because the judge 
would have awarded a lesser sum had he been called npaa 
to exercise his own jndgmoit in fixing the amount; the 
verdict mnst stand, unless it appears to him that the 



rfbyGOOgIC 



PRELIMINART 117 

JTay*B discretdon has been abused la a leading case (le) 
in which defendant aonght to have a verdict for damages 
for a personal injory set aside, on the gronsd that the 
amount was excessive, the eonrt said: "In all cases 
where there is no mle of law regulating the assessment 
of damages, and the amount does not depend on computa- 
tion, the judgment of the jury and not the opinion of the 
court is to govern, unless the damages are so excessive 
as to warrant the belief that Gie jury must have been 
influenced by partiality or prejudice, or have been misled 
by some mistaken view of the merits of the case." Acting 
under this rule courts have refused to interfere with ver- 
dicts for such amounts as $4,500 for loss of an arm (2), 
$10,000 for loss of a foot (3), $9,000 for total loss of 
vision (4), and $30,000 for total disability (5). And yet, 
where the court, after making every allowance for the 
discretion of the jury, is convinced that the damages 
assessed are manifestly exorbitant, it will not hesitate to 
set the verdict aside, or, as an alternative in some juris- 
dictions, to reduce the damages for which the plaintiff 
may take judgment. Thus, where a jury had assessed 
damages in the sum of $5,200 against a telegraph com- 
pany for publishing a libel, but it appeared that the sole 
publication was to defendant's own agent, the court set 
the verdict aside as "simply farcical," and to be ac- 
counted for only on the ground that it was the result of 



(le) Worster v. Proprieton of Canal Bridge, 16 Pldc B41. 

(2) Mo. Paa H. Co. t. Ttx. Pae. R. Co.. 41 Fed 816. 

(S) Bow«« T. U. P. n. Co., 4 Utah, 21S. 

(4) Stearna t. Beldy, ISB lU. 119. 

(5) Smltb T. Whlttler, 9S Gal. 279. 
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passion and prejudice (6). On the same principle courts 
have Bet aside, as excessive, verdicts for such amonnts 
as tlO,000 for loss of an arm (7), $25,000 for loss of a 
leg (8), and $37,500 for total loss of vision (9). Since 
the proUon of the court in these cases is to determine 
jnst when to draw the rein upon the jury's discretion, we 
mi^t well expect and do actually find verdicts upheld by 
some courts, and similar verdicts set aside by others. 

§ 10. Inadequate daiuages. If the defendant may have 
the verdict set aside when the damages assessed are 
manifestly excessive, it follows that the plaiatiff should 
have it set aside when they are manifestly inadequate. 
That such is the law is well settled. So long as there is 
a real doubt as to the extent of the damage which has 
been caused by defendant's breach of daty, it will be 
difficult for the court to say that the damages are inade- 
quate. Thus, where plaintiff brouj^t an action to re- 
cover damages for a personal injury caused by de- 
fmdant's negligence, but there was confiicting testimony 
as to the extmt of her injuries, and scnne evidence that 
a part of the pun axid disability from which she suffered 
. was attributable to previous iU health, the court refused 
to set aside as inadequate a verdict for $167 (10). But, 
where there is no question arising on the evidence as to 
the extent of the damage caused by defendant, and the 
question is purely one of compensation, tiie court dis- 



(6) Pettxaoa v. W. V. TeU Co., 60 Mtnn. 18. 

(7) IU. Cent B. Co. T. Weldi, tO 111. 183. 

(8) Tally ▼. StnmBhlp Co., 10 N. T. App. DIt. 4S8. 

(9) D«ep Hln. Co. t. Fltigerald, 21 Oolo. 6S3. 

(10) BoUiMOO T. TowB (« Waopaca. n Wli. BM. 
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ixubB verdicts for inadequate damages on tbe same prin- 
ciple that it interferes vhen the damages assessed are 
excessive. To be sure oonrts are not often called npon 
to exercise this power, for jnries are not prone to nnder- 
estimate damages, bat there are nnmerons instances of 
its exercise. Here, as in the case of excessive damages, 
the task of the conrt is not difficult when the damage ad- 
mits of measurement by pecnniary standairds. Thns, a 
verdict for one-fourth of the proved value of horses killed 
by the defendant's negligence is obviously inadequate 
and is set aside without hesitation (11). But the courts 
are exceedingly dow to act in these cases where the jury 
have a large discreUon. Thus, it is said that the amount 
must be placed so low as to show that the jury have acted 
from "passion or prejudice" (12) or "under the influence 
of a perverted judgment" (13). But that they do act, 
even in this class of cases, is clearly shown by a recent 
case (14) in v^ch a verdict for $100 for serious personal 
injuries was set aside by the trial oourt as inadequate. 
In npholding the action of the lower oourt the supreme 
court said : 

"It seems to have been thought by some courts that the 
general supervisory power over verdicts, where the 
amount is not capable of computation and rests in the 
sound discretion of the jury, should not be exercised where 
the verdict is for too small an amount. Ko such limitation 
on the si^rvisory power of the trial judge has been 



<11) Smedl«T T. a A N. W. ^. Ox. 46 m. App. 426, 

(12) B(«geM T. Met 8t Bj. Co., 118 Ho. 828. 

(IS) Boblnaon t. Town of Waupaca, TT Wis. 044. 

(14) T&thw^ y, CUf of Cedar Baplds, 122 Iowa. BO. 
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definitely establiBhed, and, by the great wfflght of an- 
thority, botb in England and America, the power to set 
aside the verdict when manifestly inconBistent with the 
evidence, and the resolt of a misconception by the jary of 
their powers and daties, is as folly recognized where the 
verdict is inadequate as where it is ezcesaive; and ample 
illnstration of the exercise of this power is found in 
actions to recover damages for personal injuries or injury 
to the reputation, although in such eases the amount of 
damages is peculiarly within the jury's discretion." 
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CHAPTEBII. 

KOH-OOICTSNSATOBT DAUAOZa 

Section 1. Nominal Dauagbs. 
§ 11. General theoty. In the early days of the common 
law damages were awarded only when actual, appreciable 
damage had been indicted ; Imt nowadays a plaintiff may 
recover a trifling sma, e. g., a farthing, a sixpence, or a 
dollar, whenever his legal right has been invaded. The 
allowance of nominal dunages results from a sort of pro- 
cedural necessity. It is often important that rights be 
adjudicated and established, although no real barm or 
damage may have resulted from their violation. Further- 
more, it is a maxim of the law that wherever there is a 
right there is a remedy. We have already seen that the 
normal remedy afforded by a court of law is a judgment 
for damages. Hence, if the plaintiff's right appears to 
have been violated without the infliction of measurable 
damage, the natural remedy and the simplest method of 
vindicating the right is to award a judgment for nominal 
damages. The right involved, perhaps a title to real 
estate, is thereby declared and finally adjudicated, with- 
out at the same time unjustly burdening the defendant. 
But the notion that damage is the basis of damages is so 
firmly imbedded in the law, that the courts have resorted 
to a legal fiction and are wont to say that every legal 
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mjnry "imports" damage. An extract from the leading 
case of Ashby v. White (1), shows the theory naually 
adopted by the conrts. In that case, a qnoUfied voter had 
been prevented by au o£Scer from ^ving his vote at an 
election for a member of parliament Said Lord Holt: 
"I am of opinion that this action on the case is a proper 
action. My brother Powell, indeed, thinks that an aoticm 
oa. the case is not maintainable, becanse there is no hurt 
or damage to the plaintiff; bnt surely every injury im- 
ports a damage, thongh it does not cost the party one 
farthing, and it is impossible to prove the contrary; for 
a damage is not merely pecuniary, bnt an injury imports 
a damage, when a man is thereby hindered of his right." 
§12. Nominal damages recoverable for every breach of 
oontraet. Whenever a man breaks a contract, he violates 
the legal right of the other contracting party, and there- 
fore lays himself liable to an action in which at least 
nominal damages may be recovered. Thns, where plain- 
tiff, in an action for wages on a contract for services, 
showed that he had rendered services, bnt failed to prove 
their valae, the conrt held that he was entitled to recover 
nominal damages (2). In another case (3) defendant 
complained of the reftisal of the trial conrt to instmct the 
jnry that plaintiff oonld not recover in an action for 
breach of contract, withont showing that he had been 
damaged by defendant's breach. The appellate oonrt 
held that the refusal was entirely proper and said: "In 
actions for breach of contract, maninal damages are pre- 

(1) 2 U. Rftjm. 988. 

(2) Owen r. OlMllr, 20 Uo. 608. 

(3) Brownw t. Davla, IS CaL 9. 
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snmed to follow aa a coDcInsion of law from proof of the 

breach." 

§13. Nominal damages reoovwaUe for every tort. 
The right violated may not arise ont of contract at all; 
it may be a right which the plaintiff enjoys as a member 
of society, and quite apart from any oontractnal relations 
between him and the defendant— in other words, one of 
the so-called "tort rights" ; bnt, from what has been said, 
it is plain that on prindple nominal damages should be 
allowed for the infringement of such a right And so the 
oases hold. Defendant commits an aasanlt and battery 
npon the plaintiff; in so doing he violates the plaintiff's 
right of personal secarity. For the vin£cation of this 
right the law awards nominal damages, although no 
actual damage IB proved (4). On the same principle, the 
infringement of one's right of personal liberty, by a false 
arrest, entitles him to nominal damages, althouj^ no 
damage results from the arrest (5). The right of private 
property is often thns recognized. It is held that the 
slightest trespass npon real property gives rise to an 
action for nominal damages (6). And the wrongful tak- 
ing of plaintiff's goods entitles him to nominal damages, 
although the property taken has been returned and he 
has sustained no appreciable damage (7). A leading case 
is Wood V. "Wand (8). As an incident to his right of 
proper^ in a tract of land, plaintiff had a right to use 

(4) Lewl> T. Hoorer, 8 Blackf. 407. 

<P) Lewla V. ClegK. 120 N. C. 292. 

(6) DIzoD T. Clow, 24 Wend. 188. 

(7) Oenuban t. Cbrliler, 107 Wis. 640. 
<8> 8 Bxcfa. 748. 



rfbyGOOgIC 



124 DAMAQES 

the waters of a nataral Btream. Defendant and others 
had mills on the stream above plaintiff's land, and their 
milling operations fouled the waters of the stream. It 
was held that plaintiff might recover nominal damages, 
although the other mill-ownera had so fouled the stream 
above defendant's mill that the additional pollution by 
the defendant caused plaintiff no additional damage. 

§ 14. N(attinal damagee recoverable despite actual ben- 
efit from the legal injury. That nominal damages are 
awarded, not as compensation, bnt in recognition of a 
legal right, is forcibly shown by those cases which hold 
that nominal damages may be recovered, even where the 
violation of the plaintiff's right has resulted in an actual 
benefit to him. Snch a case is Carver v. Taylor (9). 
There the plaintiff had agreed to bny of the defendant, at 
a stipulated price, certain real estate which the defendant 
was to convey at an agreed time. Defendant failed to 
perform his contract. At the time he should have con- 
veyed the land, its value was much less than the price 
the plaintiff had agreed to pay. Had defendant per- 
formed his contract, plaintiff would have been obliged 
to pay the contract price. That he was benefited by de- 
fendant's default is obvious; but the court held that 
plaintiff was entitled to nominal damages. 

§ 16. Nominal damages recovered where no proof of 
sabBtantial damage. It has been said that originally no 
damages could be reoovered unless actual, appreciable 
damage was proved. The modem law of damages is 
built upon the basis of compensation for damage sns- 

<B) 8CNeb.42S. 
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tained. It is still trae that Bnbstantiai damages cannot be 
recovered, nnless substantial damage is shown. Injury 
without damage Hmits the plaintiff's recovery to nominal 
damages, at the same time that it makes them recoverable. 
Two cases will illustrate the principle. In Merrill v. 
Western Union Tel. CSo. (10), damages were sought for 
the inexcusable non-delivery of a telegram, whereby the 
plaintiff was prevented from performing his contract to 
labor, bnt, as it appeared that the contract was determia- 
able at the will of either party, the plaintiff failed to show 
substantial damage. The court said: "The plaintiff 
must prove bis damages before they can be assessed. The 
case fails to show facts that warrant greater than nominal 
damages." In Leeds v. Metropolitan Gaslight Co. (11), 
plaintiff sought to recover for loss of time occasioned by 
defendant's negligence, but failed to give any evidence 
from which the value of the time lost conld be inferred. 
The court held that he could not recover substantial 
damages and said: "The rule of recovery is compensa- 
tion. When a toss is pecuniary, and is present and actual 
and can be measured, but no evidence is ffxea showing 
its extent, or from which it can he inferred, the jury can 
allow nominal damages only." 

Sectiok 2. ExufFLABT Dauaqbs. 

5 16. In general We have already seen that nominal 

damages constitute an exception to the general rule that 

damages are awarded as compensation for actual damage 

sustained. Exemplary damages form another exception to 

(10) 78 H& 97. 
(U) 90 N. T. 26. 
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that role. Just as nominal damageB are awarded, wliere 
there is no actual damage to compensate, and in reoog- 
nition ef a r^bt that has been infringed, bo exemplar7 
damages are awarded in certain cases, in addition to 
compensation, as a punishment to the defendant and an 
sample to others. In the words of an eminent writer: 
"Wherever the elements of fraud, malioe, gross negli- 
gence, or opprenion mingle in the controversy, the law, 
instead of adhering to the system or even the langoage 
of compensation, adopts a wholly different mie. It per- 
mits the jury to give what It terms 'punitive,' 'vindictive,' 
or 'exemplary' damages; in other words, blends together 
the interests of society and of the aggrieved individual, 
and gives damages not only to recompense the sufferer, 
but to punish the offender" (12). The theory adopted 
by the courts in allowing exemplary damages is well 
brought out in Sheik v. Hohson (13). A statute had pro- 
vided that all causes of action E^onld survive the death 
of the person liable, and might be broaght against his 
personal representative. Under this statute, plaintiff, 
in an action for slander, claimed exemplary damages from 
the administrator of the deceased wrong-doer. This 
squarely rused the question as to whether they could 
be recovered as a right incident to the cause of action. 
Speaking through Beed, J., the court said: 

"It cannot be said, in any case— unless the right is 
created by statute— that the person who suffers from the 
wrongful or mahoious acts of another, has the right to 

(12) 1 SedEwick on Daaagca, p. SB. 
(18) 64 Iowa, 140. 
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have vindictive damages asBeeBed against the wrong-doer. 
Sn'ch damages are awarded as a pnnisbznent of the man 
who has wickedly or wantonly violated the rights of an- 
other, rather than for the compensation of one who snf- 
fers from his wrongfnl act It is trae, they are awarded 
to tiie oaa who has been made to snffer, bnt not as a 
matter of right ; for, while he is entitled, nnder the law, 
to snch a smn as will fully compensate him for the injnry 
sustained, the question whether punitory damages shall 
be assessed and the amonnt of the asBessment, is left to 
the discretion of the jury. Plaintiff had a right of action, 
on account of slanderous words spoken by Bush, for such 
smn as would compensate her for the injury. This was 
her cause of action, and this is what was preserved to 
her by the statute at his death. But she had no personal 
interest in the question of his punishment. So far as he 
was concerned, the punitory power of the law ceased when 
he died. To allow exemplary damages now, would be to 
punish his legal and personal representatives for bis 
wrongful acts; but the civil law never inflicts vicarious 
punishment. * ' 

§17. Dootrine of exemplary damages crltidiad. 
Although supported by the great weight of judicial au- 
thority the doctrine has met with strong opposition. It 
has been condemned as "interjecting into a purely civil 
action the elements of a criminal trial, intermingling into 
a sort of medley or legal jumble two distinct systems of 
jndidal procedure." From the standpoint of legal theory 
it must be admitted that there is something in the objec- 
tion. If it be denied that plaintiff has a right to recover 
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exemplary damages, their recovery by bim as a matter 
of the jury's discretion seems anomalons. If it be affirmed 
that they are assessed as a pmiiahmeiii of the defendant, 
it seems equally anomalons to allow the penalty to be 
fixed by the discretion of a jnry, after a trial in which 
the time-h<mored rule of proof in criminal cases, beyond 
a reasonable donbt, has yielded to proof by preponder- 
ance of testimony, and in which the defendant has per- 
haps been compelled to testify against himscAf. The 
practice of allowing exemplary damages is to be justified, 
if at all, by its practical results, rather than by its 
theoretical blending of the interests of society and of the 
individnaL As a matter of fact, it is probable that in the 
long mn BnbstantiaUy the same results are reached by 
juries in those jurisdictions which repudiate exemplary 
damages, as in those jorisdictions which nphold them; 
for all of them give the jury wide discretion in assessing 
compensatory damages for mental suffering, injured feel- 
ings, insults, indignities, sense of shame, and humiliation 
endnred, and it is obvious that such consequences would 
ordinarily follow from the very class of wrongs for which 
exemplary damages are elsewhere allowed. With free 
rein to assess damages under those heads, it is doubtful 
if juries often give smaller verdicts simply because they 
cannot assess exemplary damages as such. 

§18. Ezemplaxy damages within jnry 'a discretion. As 

we have already seen, exemplary damages are not re- 
coverable as a matter of right, and their allowance rests 
within the discretion of the jury. Xt is error for the 
conrt to instruct the jury that it mnst or even ought to 
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assess exemplary damages m any case. Its powers are 
exhausted in passive permission or actual restraint It 
should never direct the jury to award exemplary damages, 
but should instruct it as to when it may properly do so, 
and as to when its discvetionary power may not be ex- 
ercised. Thus, a court may properly instruct a jury that 
"insult, indignity, oppression, or inhumanity" will be 
sufficient to authorize a finding of exemplary damages, 
but it may not properly instruct the jury that ' ' indecorous 
conduct" will warrant such a verdict (14). And here, as 
in other cases of discretionary damages, the court may 
interfere if the amount allowed is unreasonably excessive. 

§ 19. Exen^laiy damages practically restiicted to tort 
acttnu. That a contract may he broken with malicious 
motives, and under circumstances which make the breach 
insniting or oppressive, is clear to everyone, and, if 
punitory damages were applicable to actions on contract, 
it is probable that they would not infrequently be assessed 
in such actions ; but their allowance has been restricted, 
as a general rule, to tort actions of a quasi-criminal 
diaracter. To this rule there is a well-founded excep- 
tion: in actions for breach of promise of marriage, it is 
held that vindictive damages may be assessed, if the jury 
consider defendant's conduct so reprehensible as to war- 
rant punishment (15). 

§ 20. Against whom exranplary damages are reoonr- 
able. If exemplary damages are really punitory in char- 
acter, and their recovery is allowed as a punishment for 

(14) LonlOTlIle ft N. R. Co. r. Ballard. SB Ky. 807. 

(15) Sonthard r. Bexford, 6 Cawen, 2S4, 
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maUcioQB, wanton, or reckless condnct, it logically follows 
that they should be allowed only where the defendant has 
himself been gnilty of sncfa nuBcondnct, either directly 
or indirectly. If he has committed a bmtal aasanlt and 
battery; if he has deliberately defrauded the plaintiff of 
property ; if he has knowingly and malicioasly made slan- 
deroas or libelons statements attacking the plaintiff's 
character; if he has by wanton or reckless miscondnctf 
showing utter indifference to the plaintiff's safety, ixh 
flicted a serions personal injury upon him; in these and 
many other oases whidi might be put, the occasion for 
exemplary damages is manifest Or, if he has indirectly 
hwD. gnilty of anch misconduct, by expressly directing 
or authorizing an agent or servant to engage in it, the 
prc^riety of sndi punishment is equally manifest So, 
too, i^ere bis agent or servant has been guilty of sncfa 
misconduct, and he has afterwards adopted and ratified 
it as his own. In these cases his moral obliquity is as 
dear as though he had himself been an active wrong- 
doer, and he is therefore held liable for exemplary 
damages. There is also little hesitation in visiting this 
penalty upon the defendant whm he has exennsed gross 
negligence in selecting his personal representative, or 
where he has entrusted Ms business whoUy to an agent 
without supervision or control, and thereby evinced an 
intent to become fully responsible for his acts. 

§21. Same: Against innooent ]nino^ for acts of 
agent But a serious problem arises in those oases in 
which none of these elements is present, and where the 
sole ground of liability is that the act was done in the 
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scope of an agent's antiiority or within the cotirae of a 
servant's employment, as those terms are defined by the 
lav. In sQch cases the liability of the defendant principal 
or master to make full compensation for all actual damage 
is nnqnestioned; bat there is utterly lacking that moral 
delinqaency, that qnasi-criminal mind, which make puni- 
tive damages have a place in the law; and, therefore, 
many conrta hold that the defendant's liability does 
not extend beyond the payment of compensatory 
damages (16). However, many coorts do not regard this 
absence of personal gtiilt in the principal or master as 
decisive. They hold that the general principle of re- 
sponsibility for the acts of an agent or servant, done in 
the conrse of employment, applies as well in the allowance 
of exemplary damages as in the assessment of compensa- 
tion (17). Some courts have shown a tendency to give 
great weight to considerations of public policy in apply- 
ing the law to i)articoIar classes of cases. Thus, it has 
been urged that private corporations ought to be liable in 
exemplary damages for the acts of their employes, on 
the theory that, as corporations can act only through 
agfflits or servants, they would otherwise be practically 
immune from the operation of the law so far as exem- 
plary damages are concerned (18). There is a distinct 
tendency toward greater strictness in the case of railway 
corporations, on the ground that it is the policy of the law 
to encourage great care in the selection of railway em- 

<16) lake Bhora A M. S. B7. t. Praitlc«, 147 U. S. lOL 

(IT) Bncker r. Smoke, ST 8. C. S77. 

(18) Goddanl r. Oiand Tnink By. of Canada, S7 He. 202. 
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ployes (19). On the other hand, moniclpal corporations 
are, for reasons of policy, generally considered as pe- 
cnliarly exempt from liability for exemplary damages, 
although they, as well as private corporations, most necea- 
sarily act through agents or servants (20). 

(IB) Llenkanf v. Morris, 6Q Ala. 406. 

(20) Cit7 of Cblcago T, Langlasa, 62 111. 2Cft 
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CHAPTER m. 

OOHFBiraATOBT DAXAasS; PBEUUNAKT 00K8IDBB- 
ATIOHB. 

§ 22. Zn generaL Were the remedial powers of a court 
of law reBtricted to the awarding of ntmiinal damages 
in teclmical recognition of a legal right, and to the im- 
position of exemplary damages in punishment of a qnasi- 
criminal tort, its in^denoy as an instnunent of justice 
wonld be apparent at a glance. When a plaintiff goes 
into a court of law with a prayer for damages, he or< 
dinarily seeks neither the mere reeogniticai of a right nor 
the ponishment of the defendant; what he asks is sub- 
stantial damages for substantial harm, pecnniary indem- 
nity for actual damage caused by defendant's breach of 
duty. If the damages allowed by the conrt are to amount 
to a remedy at all, it is evident that they must have a 
relation to this damage and indeed be commensurate with 
it And such indemnity the law stands ready to grant. 
The basic idea of the law of Damages ia compensation. 
Its great purpose is fnlly to compensate the plaintiff by 
dam^es that shall at the same time be just to the de- 
fendant. It is therefore with the prindples and rales 
governing the assessment of compensatory damages that 
the law of Damages is mainly concerned. I^is brandi of 
the law starts with the assumption that a breadi of duty 
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by the defendant, oonBtitnting a violation of pliuntiff's 
legal right, has already occnrred. It may have occurred 
as a tort or as a breach of contract. In either case onr 
problem is: hov shall the plaintiff be fnlly and fairly 
compensated? 

SEonoN 1. LiQumATED Damaoxb. 

§23. Liquidated damages defined. Ordinarily the 
question as to what conatitntea proper compensation is 
answered by the jnry, under the instmctions of the conrt ; 
but in some oases the court holds that this question has 
been answered by an agreement of the parties themselves, 
in anticipation of a possible breach of duty by one of 
them. For reasons not here neoessary to state, these 
cases are confined to actions on contract Frequently a 
contract contains, a provision that, in the event of its 
breach, a certain snm shall be paid as damages. Some- 
times such a provision has the effect of conclusively fix- 
ing the compensation to be paid by the defaulting party 
in case of a breach. When it has aach an affect, the dam- 
ages are said to be liquidated. When the damages are 
liquidated, no question of compensation is left for the 
jnry; assuming a breach of the contract, the plaintiff's 
recovery of liquidated damages follows as a conclumon 
of law. 

§ 24. Distinguished frora. a penal^. But not all such 
provisions have this effect. Frequently the court holds 
that snch a provision is in the nature of a penalty. The 
word "penalty," as used in this connection, has a spedal 
meaning very different from its ordinary import This 
meaning will appear from a brief account of the instra- 
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ment known as the penal bond. Formerly interest was 
not recoverable upon money due. If the debtor bad nee 
for bis money, he would naturally be tempted to postpone 
the payment of bis debt. For the protection of the credi- 
tor, it is supposed (1), an instrument was devised by 
which a party bound himself to pay a sum of money or do 
a certain act l^ a certain day, or in default thereof to pay 
a certain sum of money by way of penalty. The original 
idea was to penalize the non-performance of an obliga- 
tion. This was accomplished by making the unount of 
the penalty excessive, when viewed from the standpoint 
of compensation. Thns a debt for £50 would be secured 
by a penalty of £100. Ab the lav courts rigidly enforced 
these penalties, great hardship was frequently occa- 
sioned. In consequence, equity began to relieve obligors 
from the burden of such penalties. After a time, the law 
courts found a way to follow the lead of the equity courts 
in this practice. As a result, the penalty of the penal 
bond became a penalty in name only, serving in reality to 
mark the limit of the plaintiff's recovery; within this 
limit damages were allowed to the extent of adequate com- 
pensation only. In modem penal bonds and in statutory 
nndertakings, such as attachment, injunction, and official 
bonds, the penalty marks the limit beyond which the li- 
ability of the bondsman for compensatory damages will 
in no case extend. In the case of an ordinary contract, 
the fixing of a penalty for its breach apparently has no 
effect at all, so far as the substantial rights of the parties 
are concerned; when a breach occurs compensaUon mkx 



(1) S«e Sedgwick's ElcmMitfl of EMmagM (l«t ed.), p. 216. 
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be had npon tlie principles nsoally applicable in asseeaing 
damages for breach of contract, be the amount thns re- 
coverable greater or less than the penal snm named in 
the contract broken. 

The practical importance of the distinction between a 
penalty and liquidated damages now appears. The for- 
mer has no effect in determining the amonnt recoverable 
in an action on an ordinary contract; the latter fixes that 
amonnt absolutely. In a particular case, it may turn ont 
that a snm named by the parties as damages in case of a 
breach is considerably in excess of what a jury wonld 
probably assess, if the matter were submitted to them. 
In such a case the defmdant's interest would obviously 
be farthered by holding the sum named to he a penalty 
only, thereby leaving the question of compensation to be 
settled by the jury. Oonversely, the plaintiff's interest 
would be furthered by holding the sum named to be liqui- 
dated damages, thereby taking the question from the jury 
and allowing the full sum as the plaintiff's legal right 
The conflict of opposing interests at this point has been 
a fruitful source of litigation. The law of liquidated dam- 
ages consists chiefly of the principles and rules which 
guide the courts in deciding whether a imrticnlar sum 
named by the parties as damages shall be treated as 
liquidated damages or as a penalty only. 

§ 26. Principal oonaidflntioiui in detennlnlng whether 
damages are liquidated: Stipulation p«iaL It is often said 
that in determining whether a sum, which contracting 
parties have declared payable in the event of a breach, 
is to be deemed a penalty or liquidated damages, ihe gen- 
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eral mle is that the intention of the iparties governs. In- 
deed cases are usnalty decided npon the basis of what 
the intention of the parties must be "presmned" to have 
been. In arriving at this presumed intention, however, a 
conrt will not hestitate to override the actaal intention as 
expressed by the parties themselves, whenever an adher- 
ence to the expressed intention would clearly work injus- 
tice. Thus in Kemble v. Farren (2), a leading case, the 
court held a particniar sum to be a penalty although the 
contract expressly declared this sum to be "liquidated 
and ascertained damages, and not a penalty or penal sum 
or in the nature thereof." In another leading case (3), 
which professes to follow the gener^ rule, it is said : 

"The agreement will, however, be ascertained by con- 
sidering, not only particular words in their contract, but 
the whole scope of their bargain, including the subject to 
which it relates. If on such consideration, it appears that 
they have provided for larger damages than the law per- 
mits, e. g. more than the legal rate for the payment of 
money, or that they have provided for the same damages 
on the breach of any one of several stipulations, when the 
loss resulting from such stipulations clearly must differ 
in amount, or that tiiey have named an excessive snm in a 
case where the real damages are certain, or readily re- 
ducible to certainty by proof before a jury, or a sum 
which it would be unconscionable to award— under any 
of these conditions the sum designated is deemed a pen- 
alty. Andj if it be donbtfnl, on the whole agreement, 

<2> 6 Bine 141- 

<8) Uonmoatb Park Aas'ii t. Wallla Iroa Works, CG N. J. L. 1S2. 
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wliether the som is intended as a penalty or as liquidated 
damages, it will be conBtmed as a penalty, because the 
law favors indemnity. " 

From this enmneration of the conditions mider which 
a snm named as damages will be held to constitute a pen- 
alty, regardless of the language of the parties, it is evi- 
dent that the intention of the parties will be practically 
disregarded in those cases where, to carry it out, would 
be to contravene the principle of compensation. 

§26. Same: St^alation valid. In a case where the 
parties have simply tried to substitute their own judg- 
ment for that of the jury upon the question of compen- 
sation, and their agreement is reasonably consistent with 
the principles of indemnity, there is an obvious advantage 
in carrying out their expressed intention; for such a 
course will save time and expense and avoid the nncer- 
tainty of a verdict In Jaquith v. Hudson (4), a leading 
American case, the parties had been partners in a mer- 
cantile establishment. In the contract of dissolution, one 
of them agreed not to engage in the mercantile business 
in the village in which the partnership business had been 
carried on, for a period of three years, "upon the for- 
feiture of the sum of $1,000" to be paid "as damages." 
The court held that this stipulation amounted to liqui- 
dated damages. Said Christiancy, J., in giving the rea- 
sons for the decision: 

"But, secondly, there are great numbers of cases, 
where, from the nature of the contract and the subject- 
matter of the stipulation, for the breach of which the sum 

(4) S Ulcta. 128. 
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ie provided, it is a^arent to the oonrt that the actual 
damages for a breach are tmcertain in their natnre, diffi- 
cult to be ascertained, or impossible to be oBtimated with 
certainty, by reference to any pecnniary standard, and 
where the parties themselves are more intimately ae- 
qaainted with all the pecaliar cdrcmnstances, and there- 
fore able to compute the actual or probable damages, than 
courts or juries, from any evidence which can be brought 
before them. In all such cases, the law permits the par- 
ties to ascertain for themselves, and to provide in the 
contract itself, the amount of the damages which shall be 
paid for the breach. In permitting this, the law does not 
lose sif^t of the principle of compensation, which is the 
law of the contract, but merely adopts the computation or 
estimate of the damages made by the parties, as being the 
best and most certain mode of ascertaining the actual 
damage or what sum will amount to a just compensation. " 

Section 2. CEKTAnnr in Pboving Damage. 
§ 37. la gmeni. Even thon^ the damages have not 
been liquidated by the parties, the case will occasionally 
be so clear under the law as to warrant the com-t in tak- 
ing the question of compensation from the jury, as for 
instance, in an action upon a promissory note ; but, as a 
general rule, that question is for the jury to answer, after 
considering the evidence under the instructions of the 
conri The plaintiff is entitled to fiill indemnity for all 
the damage to whi(^ defendant's responsibility extends; 
but, in order to obtain compensation for any item of dam- 
age, he must prove to the jury that he has sustained that 
damage. This of course he does by submitting evidence. 
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But in the siibmiBsion of eridence he is controlled by the 
ooort, and the court mnat see that the mles of evidence 
are followed. These roles exclnde merely speculative or 
hypothetical matters from the consideration of the jnry, 
and require that the evidence presented shall be reason- 
ably certain in its nature. Accordingly, cmly those items 
of damage which are susceptible of certainty in proof 
may be cnnpensated by damages. As the mle is loosely 
pnt, "damages must be certain." 

§ 28. No damages allowed for loss of pn^ts incapable 
of "pnot. The rule of certainty is most frequently invoked 
when the question is as to the recovery of prospective 
profits. As we shall see, there is no general rule that the 
loss of anticipated profits will not be considered in com- 
puting damages, for such profits are sometimes capable 
of tolerably certain proof; but there is a rale that there 
can be no recovery for profits that are merely hypotheti- 
cal or speculative in character, and are therefore wholly 
incapable of proof. A few cases will illustrate its 
application. In Qreene v. Ck>ddard (5), plaintiffs, com- 
mission merchants in China, drew bills upon defendant's 
accomit with a London firm, defendant agreeing that they 
should be paid at maturity. They were not paid until 
some time after maturity. For the loss of the use of 
money during the period of delay plaintiffs seek damages, 
claiming an allowance for the loss of profits which might 
have arisen from the use of the money but for defendant's 
default In holding such profits to be incapable of proof 
the court said : "In the use of money, instead of realizing 

(B) S Met. 212. 
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great profits, they migbt have enconntered difficnlties and 
sustained injtiries unforeseen at the time, and have suf- 
fered like thousands of others. Theirs is not a loss, in 
the just sense of the term, bnt the deprivation of an op- 
portnmty for making money, which might have proved 
beneficial or might have proved ruinous ; and it is of that 
uncertain character which is not to be woghed in the bal- 
ances of the Uw, nor to be ascertained by well establi^ed 
rules of computation amcmg merchants." 

§ 29. Same: Tnrther illustratinu. In Wright v. Mul- 
vaney (6), plaintiffs were fishermen. Defendant negli- 
gently ran into and injured their net with his steam-tug. 
On the trial it appeared that the net could have been re- 
paired in ten days. Evidence was given as to plaintiffs' 
profits prior to the injury of the net, but no testimony was 
offered as to the conditions of successful fishing or the 
price of fish after the accident. Upon the basis of pre- 
vious profits the jury assessed $200 damages for loss of 
profits during the ten days. Held, the allowance of this 
item was improper. After remarking upon the pro* 
verbial uncertainty of fishing, the court said: "Without 
any testimony concerning these essential conditions, the 
jury must have made their assessment of damages to 
plaintiffs' business largely upon oonjectixre." In Bern- 
stein v. Meech (7), defendant agreed to provide an opera- 
house for the use of plaintiff's theatrical company, the 
gross receipts to be equally divided between plaintiff and 
d^endant. Owing to defendant's breach of contract, 

(6) 7SW1B.80. 

(7) 180N.T. 8M. 
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tiie performances did not take place. With respect to the 
measure of damages in an action for this breach the court 
said in part: "The value of the contract to the plaintiff 
was in the profits, and in the amoniit of them which may 
have been realized over his expenses attending the per- 
formance. These profits, not being susceptible of proof, 
were not the subject of recovery." 

§S0. Profltfl fairly snsoeptiblft oi proof may be re- 
oomnA. The right to recover damages for profits lost 
does not wholly d^>end upon the rule of certainty, as will 
later appear; but, in so far as this rale furnishes an ob- 
stacle to the recovery of prospective profits, that obstacle 
is removed when the loss of profits may be proved with 
a reasonable degree of certwBty. This will clearly ap- 
pear from a few illustrative cases. In Aetna Life Ins. 
Co. V. Nexsen (8), plaintiff, an agent of defendant com- 
pany, was discharged without cause before the expira- 
tion of the contract of agency. At the time of his di8< 
missal he had secured policies upon which the annual pre- 
miums amoxmted to $8,000. By the terms of bis contract 
a part of his compensation for policies secured was to be 
5% of the annual renewal premiums thereon. Defendant 
contended that no allowance should be made for plain- 
tiff's loss of anticipated income from probable renewals, 
on the ground of uncertainty. The oourt said : " It is also 
true that merely specnlative or conjectural damages can 
not be recovered, but appellee's damages are not merely 
speculative. He had secured policies npon which there is 
a very strong probability that rwiewal premiums will be 

(8) 81 Imd. S47. 
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paid. The act wliich secured the polidea has been per- 
formed, and the policies are in existence. The basis of 
the right to damages exists; it is not to be built in the 
fntnre. The only question for the fntnre to solve is, how 
many policy-holders will renew and pay premimnsf or 
how many policies will lapse t This probability, like all 
others of an analogona character, is to be determined 
npon evidence. Certainty is not attainable, bnt this may 
be said of all kindred questions. Becanse absolnte cer- 
tainty is not attainable is no reason for rejecting all 
claims to recovery." 

§ 31. Same: Tnrtber llltistration. In White v. Miller 
(9), plaintiffs were gardeners. Defendants were seeds- 
men. The former bought of tiie latter a quantity of seeds 
which defendants warranted to be Bristol cabbage seed. 
From this seed 105,000 plants were grown and set ont, of 
which 100,000 lived. Of those which lived, only 200 pro- 
duced Bristol cabbages ; all the rest were of an inferior 
variety of no nse except as food for cattle. Held, plain- 
tiffs were entitled to recover the difference in value be- 
tween the crop grown and that which would probably have 
been grown had tiie seed been as warranted. While de- 
claring that the jury should not be allowed to consider 
"mere contingent or speculative gains or losses, with re- 
spect to which no means of ascertaining ^th any cer- 
tainty' whether they would have resnlted or not,** the 
court said in support of its position that plaintiffs' loss 
could in this case be established with sufficient certainty : 
"The character of the season, whether favorable or un- 



<6) n N. X. lis. 
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favorable for prodtiction; the manneT in winch the plants 
set were cnltivated; the condition of the ^otind; the re- 
sults obserred in the same vicinity where cabbages were 
planted, under similar drcmnstances; the market valae 
of Bristol cabbages when the crop matured; the value of 
the crop raised from the defective seed; these and other 
circnmstaiices may be shown to aid the jury, and from 
wluch they can ascert^n approximately the extent of the 
damages resulting ftom the loss of a crop of a particular 
kind." 

§ 32. Keooreiy of prospectiTe damages dspends npon 
certainly of proof. In the case from which we have just 
quoted, the damage had all been sustained at the time the 
action was brongfat ; the jury conld take a retrospective 
view and assess the damages accordingly. But in the pre- 
ceding case, Insurance Co. v. Nezsen, the damages could 
not be assessed without a look into the future. The plain- 
tiff had lost Ms commissions npon probable renewals. 
These renewals would occur from time to time after the 
trial. It was a question of probability to be settled in the 
light of expert testimcmy. The recovery depended upon 
the possibility of establishing this probability with rea- 
sonable certainty. A su£Sciently probable loss complies 
with the rale of certain^, as well as one which can be 
proved with reasonable certainty to have already oc- 
curred; in either case the plaintiff has been damaged. 
The principle is further illustrated by that numerous 
class of cases in which damages are allowed for probable 
future suffering. Thus in a New York case (10) it was 

<10) ru« V. N. Y. Oeat. R. Co., 4d N. T. ^ 
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held proper for the jnry to consider a physician's testi- 
mony as to the probability of the retnni of a mnscnlar in- 
flammation consequent npon plaintiff's injury l^ the de- 
fendant. The conrt said, in part: "The limit in Teapect to 
future damages is that they must be such as it is reason- 
ably certain wiU inevitably and necessarily result from 
the injury." 

§33. Difflcnlty of measuring damage by monetaiy 
standards. To recover for any damage sustained, the 
actual occurrence of such damage must be proved with 
reasonable certainty. When the damage is of such a char- 
acter that it may be measured by pecuniary standards, 
tiie plaintiff must present evidence upon which to base 
such measurement. Accordingly a plaintiff was re- 
stricted to nominal damages for the loss of his time when 
he failed to give any evidence as to the value of his time 
(11). But where the damage is incapable of such meas- 
urement, recovery will not therefore be denied. This is 
well shown by those cases in which the damages are said 
to rest within the discretion of the jury. The difficulty of 
measuring physical pain and mental suffering in terms 
of money does not exclude them from consideration in es- 
timating damages. These cases generally arise in tort; 
but the principle extends to contract In a New Yoi^ 
case (12) plaintiffs sued for breach of a contract in which 
defendants had agreed that plaintiffs should have the ex- 
clusive agency for the sale of a sewing-machine within 
certain territory. The lower court excluded evidence of 

(W> I.«ed8 V. Metrop. Oas L. Co.. 90 N. T. 26. 

(12) WsVenmn v. Wheeler ft W. Mfg. Co.. 101 N. Y. 20B. 
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the value and profits of Bimilar agencies in similar locali- 
ties, offered for the purpose of showing the valae of 
plaintiff's contract, on the ground that the profits lost by 
the breach of snch a contract were necessarily specnlative 
and imaginary. This the court of appeals held to be an 
error. Said Earl, J., in part : 

"The damages mnst not be merely specnlative, possi- 
ble and imaginary, bnt they must be reasonably certain, 
and BDch only as actually follow or may follow from the 
breach of the contract. . . . They are nearly always 
involved in some nncertainty and contingency; nsnally 
they are to be worked ont in the fntnre, and they can be 
determined only approximately npon reasonable con- 
jectures and probable estimates. They may be so nncer- 
tain, contigent, and imaginary as to be incapable of ade- 
quate proof, and then they cannot be recovered because 
they cannot be proved. Bnt when it is certain that dam- 
ages have been caused by a breach of contract, and the 
only uncertainty is as to their amount, there can rarely 
be good reason for refusing, on account of uncertainty, 
any damages whatever for the breach. A person violat- 
ing his contract should not be permitted entirely to escape 
liability, because the amoimt of the damages which he has 
caused is uncertain." 

§ 34. Ifoaning' of rule tbat law adopts most certain 
method of measuring damaffes. It is often said that where 
an injury has occnrred and several modes of estimating 
the damages present themselves, the law will adopt that 
mode which is most certain in character (13) . This state- 

(18) See Oriffin r. Colver, 16 N. T. 489, MS. 
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ment is apt to be misleading. 'We have already seen that 
fnll compensation means compensation for every item 
of damage, which can be proved with reasonable cer- 
tainty to have been suffered. It matters not how many 
it^na there are; the law does not pick oat those that are 
most certain and reject the others ; it recognizes all that 
are snfficiraitly certain; compensation may be had for all 
that may be proved with reasonable certainty. On the 
other band the mie clearly does not refer to the evidence 
by which the monetary equivalent of a proved damage is 
to be estimated. What then does it meant It means sim- 
ply this : in many oases different items of damage present 
themselves as possible bases of recovery; the law rejects 
tbose items that are uncertain and recognizes those that 
are certain. Thns, in Greene v. Goddard (§ 28, above) 
the coort wonld not allow damages for the profits which 
might have been made ont of the nse of money, since they 
were merely conjectural; bnt it did allow compensation 
for the loss which was proved. By the non-payment of 
the bills plaintiffs lost the nse of money. The nse of 
money has a market valne which is represented by the 
current rate of interest This measure of damages was 
adopted by the court. In "Wright v. Mulvaney (§29, 
above) the court denied eompensation for profits lost by 
the intermption of plaintiffs' fishing— no evidence being 
offered to prove such loss— bnt it did allow compensation 
for all the loss which was proved, viz., the cost of repair- 
ing the net, the services required in resetting it, and the 
actual rental value of the net for the ten days required 
for restoration. In Bernstein v. Meech (§ 29) the plain- 
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tiff's loss was not confined to the profits which he mi^t 
have derived from the performances of his theatrical 
company; his loss in part consisted of the expenses in- 
cnrred in preparing and providing for the engagement. 
These expenses coold be proved with certainty and for 
this loss compensation was allowed. Said the court: 
"While the plaintiff was imable to prove the valne in 
profits of his contract, he was properly permitted to re- 
cover the amoont of such loss as it appeared he had suf- 
fered by the defendants' breach." 

Section 3. SiN<a.BNEss of Bbcovebt. 
§ 36. In gmenX. It sometimes happens that the dam- 
age for which a party is entitled to compensation has 
been inflicted and suffered once for all ; again, it may have 
been cnmalative in character, resulting from a series of 
acts, or following one act in a series of consequences ; still 
again, the damage may be in part a matter of ianticipation, 
capable of proof with sufficient certainty, but not yet act- 
ually experienced. In such cases the question arises: 
when may the damages be assessed ; must all be settled in 
one suit, or may actions be brought as the damage is suf- 
fered? From the standpoint of the law of Damages, the 
answer is simple. For a single cause of action all dam- 
ages must be assessed in a single snit. The law will not 
permit an action to be split. But it is often a nice prob- 
lem in the law of tort or contract to tell whether there is 
one action or more than one. That question settled, the 
rule of damages is that for each distinct cause of action 
all the damages incident thereto, whether for damage 
already suffered or sufldently proved as a probable con- 
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sequence, most be recovered in one action if at all. Con- 
trasted cases in tort and contract will illnstrate this. 

§ 36. Applicatitni in tort: Trespass. The operation of 
the mle in a personal injary case ia simple. Thus, in a 
leading case (14), it appeared that plaintiff had sned de- 
fendant for an assanlt and battery and recovered dam- 
ages therefor. Afterwards, as a resnlt of the same bat- 
tery, a piece of his skoU came ont To recover for this 
damage he brought another action. The former recovery 
was suecessfnlly pleaded in bar. There was only one 
legal injary, one cause of action, the assanlt and battery. 
As to the injury to the sknll the court said that most be 
deemed to have been taken into conBideration as a prob- 
ability, when the damages were assessed in the former 
action. The operation of the mle ia equally simple when 
the question is as to recovery for damage resulting from 
a trespass upon realty. Thus, defendant wrongfnUy 
enters upon plaintiff's land and digs a ditch there. 
Against this trespass the statute of limitations mns. After 
the running of the statute plaintiff's land is flooded. It 
is conceded that defendant's act in digging the ditch 
caused the overflow. Plaintiff now sues, seeking dam- 
ages for the flooding of his land. Becovery ia denied. 
For defendant's trespass, plaintiff was entitled to one 
action only; in it he could have recovered for all prospec- 
tive damages ; the time for brin^g that action has gone 
by; the recent flood was no new cause of action— it was 
simply damage resulting from the original trespass (15). 

<]4) Fetter r. Seal, 1 Ld. Rarm. S30. 602. 
(IS) Kai»8 Pkc. R;. t. Mlblnun, 17 Sua. 224. 
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§ 37. Same: Nnisazun. When, bowerer, the acti<« i» 
for a nnisance, we are confronted with a different sitna^ 
tion. A nnisance ordinarily reBolts from acts done on 
defendant's own land; it becomes a wrong to plaintiff 
only when be sustains damage therefrom. Now nnce the 
damage to plaintiff results from the doing of acts, or the 
maintenance of a condition, upon defendant's own land, 
the defendant always has it within his legal right to cease 
doing the acts, or alter the condition of his premises so as 
to prevent farther damage to plaintiff. Therefore, it is 
held by most courts that in such a case prospective dam- 
ages should never be allowed. They contrast it with the 
case of trespass, where the defendant has no right to re- 
enter the plaintiff's land and xmdo his wrong and cannot 
therefore he supposed to intend to do so. Thus, where 
defendant erected a huilding upon its own land with the 
roof sloping towards plaintiff's property and did not 
place proper troughs under the eaves, in consequence of 
which plamtiff 's cellar was flooded, it was held that plaint- 
iff could recover such damages only as accrued up to tiie 
bringing of the suit. Said the court: "There is a legal 
obligation to remove a nnisance, and the law will not pre- 
sume the continuance of a wrong" (16). In that case the 
nuisance was in no sense permanent ; it was a simple mat- 
ter to place adequate eave-trougha on defendant's build- 
ing. Where, however, the source of the damage is per- 
manent in character, like a railway embankment for in- 
stance, some courts presume a continuance of the damage 
and allow damages accordingly (17). 

(16) Joseph SchlltB BnwlBg Gi>. r. Compton, 142 IlL Oil. 

(17) Stodghm T. C. B. ft Q. B. B., 08 Imra, 841. 
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§38. Application in contract Damages for fntnre loss 
in actions on contract are known as entire damages, the 
term prospective damages being more especially applied 
in actions of tort They may be recovered whemever the 
breach is such as to warrant the plaintiff in treating the 
contract as at an end. Thus, where defendant liad, in con- 
sideration of the conveyance of certain property, agreed 
to support the plaintiff during his life, bnt without excuse 
neglected and refosed to provide support during a period 
of two years, it was held that the plaintiff was justified in 
treating the contract as at an end, and might therefore re- 
cover damages for the loss of future support (18). But, 
where the contract cannot be treated as finally broken, 
entire damages cannot be recovered. Thus, where de- 
fendant agreed not to set up the business of a grocer 
within certain limits in the city of Boston, the plaintiff, 
upon proving a breach of this contract was denied recov- 
ery for future loss. The contract could not be treated as 
broken once for all ; the defendant might stop carrying on 
his business at any time, when plaintiff's damage would 
necessarily cease (19). 

(18) hrker v. KdmcU, ISS Hbm. 74. 
<19) Powen T. W&R, 4 Pick, 20a 
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UABIUnr TOA 0(HrSB«VSHCB8 OF BBEAOH OF BUTT. 
Sbotion 1. In Gbitebal. 

§39. Defendant must be responsible for damage 
olaimed. In discussing the subject of certainty in proving 
damage we have assumed, first, that the defendant has 
been gmlty of a Ijreach of duty toward the plaintiff; and, 
secondly that this breach of dnty would make the defend- 
and liable for the particular damage for which the plaint- 
iff claims compensation, provided only that be can p^ve 
that be has suffered such damage. Bnt it does not follow 
that, because the defendant has violated the plaintiff's 
right and the plaintiff has sustained a particular damage, 
the defendant is therefore liable for that damage. Per- 
haps the damage was inflicted by some third person for 
whose condudt the defendant ia not responsible; perhaps 
it is attributable to some external force for whose opera- 
tion nobody is responsible. Obviously the damage must 
be brought home to the defendant if he is to be compelled 
to pay for it. 

§40. Defendant's breach ot duty must be cause of 
plaintiff's damage. Clearly plaintiff's damage must be a 
consequence of defendant's wrongful act or omission, 
whether tiie wrong consist of a tort or a breach of con- 
tract. How else could we bold the defendant responsible? 
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This does not mean that his breach of duty must be the 
sole cause of plaintiff's damage ; hnt we may regard it as 
axiomatic that, somewhere in the chain of causation that 
ended in plaintiff's damage, most appear as a link the de- 
fendant's breach of dnty. 

§ 41. Oamafre must be legally a proximate conseqiieiiM 
of defendant'! breach of dnt^. The general rule is that 
defendant is liable for proximate, but not for remote con- 
sequences ; bnt this rule, unexplaioed, is misleading, and, 
understood, is of no assistance. Its natural import is that 
nearness of the consequence in point of time or sequence 
of events is the test, but actual proximity is seldom a con- 
cluBive factor. "Whatever at one time may have been its 
meaning, the term proximate conseqeunce is nowadays 
ordinarily used to designate a consequence to which de- 
fendant's responsibility extends, whether the action be in 
tort or contract. Conversely, the corresponding term 
"remote consequence" means simply a consequence to 
which his liability does not extend. To state the general 
rule, then, is merely to restate the problem. The ques- 
tion, thus restated, becomes : what consequences are prox- 
itnate? "We discard this rule as useless. In attempting to 
answer the question, tort and contract will be separately 
considered. 

Sbction 2. In Tobt. 
§ 42. la generaL The formulation of one general rule, 
that will serve as a test for determining what conse- 
quences of a tort are, in a legal sense, proximate, will not 
here be attempted; but a few statements and illustrative 
cases may serve to indicate to some degree the limits of 
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responeibility for a tortious act See also tiie article on 
Torts, §§ 168-190, in ^Imne III of this work. 
§ 43. Ualiility extends to all intended conieqnenoes. 

No difficulty ever arises in establishing defendant's liabil- 
ity for a consequence wliich be actually intended to cause. 
Ijet his tort appear as a link in the chain of causation that 
produced a consequence which he intended; his liability 
for that consequence is a legal conclusion (1). 

§ 44. Liability fnrUier eactends to all foreseeable conse- 
quences. H the defendant actually foresees that a porticn- 
lar damage will probably befall the plaintiff, as a result 
of a contemplated tort against the plaintiff, and then com- 
mits the tort, it is plain that for all practical pnrpoees be 
must have intended that consequence. If he did not fore- 
see it we cannot charge him with an intention to produce 
it ; and yet, if we can fairly say that, as an average man, 
he ought to have foreseen it, we may justly blame him 
for the consequence. In the realm of torts it is the fail- 
ure to guard against the foreseeable consequences of the 
defendant's act that makes him guilty of negligence. In 
the realm of Damages, so far as it appertains to torts, we 
start with the assumption that a tort has already been 
committed, and our problem is simply to ascertain the 
damages ; bat here the foreseeable character of an actual 
consequence of an established tort will, as a rule, fix de- 
fendant's liability for that consequence, regardless of 
the nature of the tort. By one process of reaBoning or 
another that conclusion will usually be reached. A single 
case will illustrate t^e rule. 



(1) See Webb's Pollock od Torta, p. 38. 
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§46. Same: Sliutratioii. In Gnille v. Swan (2), 
GoiUe went up in a balloon which descended in Swan's 
garden. It drafted over growing vegetables, damaging 
them to tiie extent of $15. A crowd of over two hundred 
persons, attracted by the balloon, rushed through the 
fences and npoa the garden, damaging vegetables and 
flowers to the extent of $75. In an action of trespass, de- 
fendant oontended that he was not liable for the damage 
done by the crowd; but the court held that he was. We 
quote from the opini(m of Spencer, C. J.: "I will not 
say that ascending in a balloon is an unlawful actr for 
it is Dot so; but it is certain that an aeronaut has uo con- 
trol over its motion horizontally; he is at the sport of the 
winds, and is to descend when and how he can ; his reach- 
ing ihe earth is a matter of hazard. He did descend 
on the premises of ihe plaintiff below, at a short distance 
from the place where he ascended. Now, if bis descent, 
under sudi circumstances, would, ordinarily and natu- 
rally, draw a crowd of people about him, either from 
cnriosity or for the purpose of rescuing him from a 
perilous situation— all tiiis he ought to have foreseen, 
and must be responsible for. Whether the crowd heard 
him call for help, or not, is immaterial ; he had put himself 
in a situation to invite help, and they rushed forward, 
impelled, perhaps, by the double motive of rendering aid, 
and gratifying a curiosity which he bad exdted." 

§46. Liabilily not restricted to foreseeable onue- 
qnenoes. The statement that defendant is liable for all 
intended consequences does not involve the assertion that 

(2) 19 Jotuu. SSL 
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be is not liable for any conseqnenoe that is not intMided. 
Sa the statement that he is liable for all foreseeable con- 
sequences does not involve the assertim that he is not li- 
able for any conseqnence tiiat is not foreseeable. As a 
matter of fact he is often held liable for oonsequences that 
nobody oonld possibly have foreseen. This is illns^rated 
by a Minnesota case. In yosbiii:g v. Pntney (3), defend- 
ant, aged eleven, and plaintiff, aged fourteen, sat oi^site 
each other at school. Defendant reached across the aiale 
and struck with his toe the right leg of plaintiff. The 
tonch was light. Within a few minntes plaintiff began to 
feel pain. Later a bone disease developed and plaintiff 
lost tiie nse of the lindk A previous injury received while 
coasting had rendered his leg eauly susceptible to serious 
injury, but this fact was unknown to the defendant 
Medical testimony agreed that defendant's touch or kick 
was the exciting cause of plaintiff's disability. Held, the 
. trial court properly refused to restrict the damages to 
such consequences "as the defendant might reasonably be 
supposed to have contemplated as likely to result from 
kicking the plaintiff." 

§ 47. niial limits of responsibility for tort Granted 
that defendant is liable for all intended and foreseeable 
consequences of bis tort, and that his responaibility ex- 
tends beyond these limits, where does it stop? The an- 
mrer to this question is one of the most diflScult problems 
in the whole field of the law. The courts are in hopeless 
disagreement The limits of this artide forbid a detailed 

<8) SO Wis. S23. 
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treatment, but it is believed that the following delimita- 
tion is in accord with the prevailing views. 

(a) If the consequence follows the defendant's tor- 
tious act in ordinary unbroken sequence, without the in- 
tervention of another agency or force, it will usually be 
considered to be within the scope of defendant's liability. 
In Bishop v. St Paul City By. Co, (4), defendant negli- 
gently upset a cable-car upon which plaintiff was a pas- 
senger. Plaintiff was thrown down and rendered uncon- 
scious. He soon regained consciousness ; did not appear 
much hurt at first; went about his business the same day 
and for a considerable time afterward ; later became ner- 
vous and suffered from headache; seven months later, 
"without other apparent cause" he suffered a stroke of 
paralysis, whidi involved bis whole left side. Held, the 
trial court properly permitted the jury to assess damages 
for the paralytic stroke. Said the court: "The injury 
recraved at the time of the aoddent was the proximate 
cause of the paralysis, if it caused the disease in the 
course of which and as a result of which the paralysis 
followed." 

§48. Same (oontinned). (b) Even thou^ an inter- 
vening agency or force contribute an essential element 
to the production of the consequence in question, defend- 
ant will, nevertheless, be liable, if we may fairly hold him 
responsible for such intervention. In Sohumaker v. St 
Paul & D. B. Co. (5), plaintiff, a car-r^Mirer in defend- 
ant's employ, was sent to a point on the line of its road 

<4) 48 Ulnn. ZfL 
(B) 4« Ulim. go. 
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to repair a vrecked caboose. Defraidant failed to per* 
form its duty of providing him retnm transportation. 
As a resolt he wae compiled to walk at nij^ in ex- 
tremely cold leather, to a village nine miles distant In 
conseqaence he hecame sick, contracted rhemnatian, and 
had his health permanently impaired. For these conse- 
qnoiceB defendant was held liable. We quote a pari of 
the opiniob: "There was no intervening independent 
cause of the injury, for all the acta d<me by the plaintiff, 
his effort to seek protection from the inclement and dan- 
gerous weather, were legitimate and compeUed by defend- 
ant's failnre to reconvey him to the city. Had he re- 
mained at the caboose, and lost bis hands or his feet, or 
perhaps his life, by freezing, no donbt woTdd exist of 
defendant's liability. It mast not be permitted to escape 
the oouseqnences of its wrong, because the injories were 
reoMved in an effort to avoid tiie threatened danger, or 
because they differ in form and seriousness from those 
whidi mi^t have resulted had the plaintiff made no sneh 
effort An effident, adequate canse being fonnd for the 
ugnries received by plaintiff, it mnst be considered the 
true cause, unless another, not incident to it, but inde- 
pendent of it, is shown to have intervened between it and 
the result" 

§49. Same (contliuied) . (c) If an intervening f^^ency 
or force, for which defendant cannot fairly be deemed 
responsible, oontribntes an element necessary to the 
production of the consequence in question, defendant 
will not be held liable for that oomsequence: In Hoey v. 
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Fdtoii (6) f in an actirai for false imprisonment, i^aintifF 
offered evidence tending to prove that, in consequence 
of his detention by the defendant, he was nnable to secure 
a position viiich he would otherwise have obtained. The 
trial court ezdnded the evidence on the grotind that snob 
a consequence was too remote. Held, the exclusion of 
this evidence was proper. "The wrong would not have 
been followed by the damage, if some facta had not in- 
tervened for which the defendant was not responsible." 

Section 3. In Contbaot. 
$ BO. la geoeral. In contract, as well as in tort, the 
gMieral rule is that defendant is liable for the proximate, 
but not for the remote consequences of his breach of 
duty; bnt in contract, as well as in tort, the general rule 
is misleading and useless. Here, as there, the problem is 
to determine what consequences are proximate. In solv- 
ing the problem for contract, we meet with new consid- 
erations arising from the fact that contractual duties, un- 
like duties violated by tort, are created by agreement. 
We saw that a man is often liable for consequences of 
his tort, which he could not have foreseen ; but in contract, 
at least in legal contemplation, he is liable for foreseeable 
consequences only. The idea is that bis whole duty is 
created and limited by agreement, and therefore his re- 
sponsibility is restricted to such consequences as may 
fairly be deemed to have been present to his mind as a 
subject of agreement. Only those consequences of a 
breach may justly be considered as having been within his 

(e) u 0. a IN. &] 142. 
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contemplation that might, mider the drcnmstances, have 
been autiapated by him aa being reasonably likely to 
occur. It is this principle that is the fonndation of Had- 
ley V, Baxendale, from which is derived the accepted role 
of liability for the consequences of a breach of contract 
$5L RaleinHadleyT. Baxendale (7). Plaintiffs were 
owners of a gristmill. This mill was stopped by the 
breaking of a diaft. They sent the pieces of the shaft 
to defendant, a carrier, with instmctioiis to forward 
them immediate to the consignee. As the court viewed 
the facts, defendant was given no notice of the necessity 
of promptness in forwarding. There was, however, ur- 
gent necessity ; for plaintiffs were forwarding the broken 
shaft to be iised.as a model in the making of a new one, 
and the mill could not start until the receipt of a new 
shaft Defendants did not forward the pieces immedi- 
ately, but delayed delivery several days. As a result, 
plaintiffs did not receive the new shaft as they expected 
and the mill was kept idle. In an action for breach of the 
cMitract for prompt carriage, plaintiffs claimed damages 
for the loss of profits resulting from the idleness of the 
mill. For this loss the court denied a recovery, laying 
down the following rule : "Where two parties have made a 
contract which one of them has broken, the damages which 
the other party ought to receive, in respect of such breach 
of contract, should be such as may fairly and reasonably 
be considered either arising naturally, i. e., aooording 
to the usual course of things, from such breach of con- 
tract itself; or, such as may reasonably be supposed to 
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have been in the contemplation of both parties, at the 
time they made the contract, as the probable result of the 
breach of it." The court went on to say in effect that, 
when notice was given of special circumstances which 
would naturally cause consequences oat of the ordinary 
to flow from a breach, such consequences should he deemed 
to have been in the contemplation of the parties, but, in 
the absence of such notice, they could not be supposed to 
have contemplated consequences other than such as would 
naturally follow the breach of a contract of that char- 
acter, in the absence of such spedal circumstances. Ap- 
plying this doctrine the court said : * ' But it is obvious that, 
in the great multitade of cases of mUIera sanding brolran 
shafts to third persons by a carrier under ordinary dr- 
cumstances, such consequences would not, in all probabil- 
ity, have occurred ; and these special circnmstances were 
here never commnnicated by the plaintiffs to the de- 
fendants." 

S 52. What constitiites notioe of spedal oirconutanoes. 
An unsettled qnesti(m is that of the sufficiency of notice 
of special circumstances. The notice must at least 
amount to a reasonable warning of probable ocmseqnmces 
in case of a breach, but it is difficult to formulate a more 
specific mie. Two leading cases, falling on opponte sides 
of the line, will illustrate the problem. 

In Home v. Midland By. (8), plaintiffs were under a 
contract to supply a large quantity of military shoes to a 
London finn for the use of the French army. At the time 
the ctmtract was made the French were at war, the de- 

(8) L. B. T c p. CSS. 
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mand for such alioes was therefore extraordinary, and a 
very high price (4s. per pair) was accordingly agreed to 
be paid. Delivery was to be made Feb. 3, 1871. Before 
that date the war had ended, the demand for sncih shoes 
had ceased and the market price had fallen to 2b. 9d. per 
pair. Plaintiffs sent the shoes to defendant's station in 
time for delivery to the consignee on the evening of Feb. 
3d in the ordinary conrse. The defendant's agent was 
notified that phuntifiiB were under a contract to deliver 
the shoes by the 3d, and that, in case of non-delivery, ike 
shipment wonld be thrown on their hands, but no notice 
was given that this contract provided for a sale at what 
was then an nnnsnally high price. Owing to defendant's 
negligence the shoes did not reach the consignee nntil the 
4th, when, of oourse, they were rejected. Plaintiffs were 
obliged to sell them at a loss of Is. 3d. per pair, obtaining 
for them the market price, 2s. 9d. Following Hadley v. 
Basendale, the court said: "The damages are to be lim- 
ited to those that are the natural and ordinary consO' 
quences which may be supposed to have been in the con- 
tonplation of the parties at the time of the making of the 
contract" Applying this rule, recovery for plaintiffs' 
loss was denied. "It would be an extraordinary result to 
arrive at, to hold that a mere notice to the carriers that 
the shoes wonld be thrown upon the hands of the con- 
signors, if they did not reach the consignees by the 3d of 
Febmary, should fix them with so large a claim, by rea- 
son of facts which were existing in the minds of the con- 
signors, but were not oommonicated to the carriers at the 
time." 
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§ 03. Same: !FiirUiflr iUiutratloiL In Booth v. Spny- 
ten Dnyvil Boiling Mill Co. (9), plaintiff contracted with 
the New York Central Railroad Company to sell and de- 
liver to it, by a certain date, 400 tons of steel rails to be 
eomposed of an iron fonndatitai and steel caps, for the 
invention of which plaintiff had obtained a patent. Ther»< 
after he entered into a contract with the defendant, wfaere- 
by the latter undertook to make and deliver by a spedfied 
date all the caps which wonld be required for the ^ecn- 
tion of bis contract with the railroad. At the time of 
making their contract, plaintiff informed the defendant 
of the existence of his contract vrifk the rtulroad, al- 
though defoidant was not informed of the price pUuntiff 
was to receive for the rails. The caps alone had no mar- 
ket valne. Had they been fnmlBhed at the agreed time, 
plaintiff conld have performed his contract with the rail- 
road. They were not furnished at all, and in consequence 
plaintiff lost the profits of that contract. For this loss 
he broaght an action. On the trial no claim was made 
that the price which plaintiff was to get for the rails was 
unreasonable. The lower court allowed about 15 per cent 
for profits, inclnding the use of the patent. Held, this 
was not nnreasonable. The court of appeals approved 
Hadley v. Baxendale and Home v. Midland By., distin- 
gnishing the latter on the grounds that there the article 
had a well-known market value and the price specified 
was nnnsnal. The coart said in part: 

"This case presents all the elements which have been 
recognized for the application of the role of liability. 

(ft) eON.T.«7. 
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The plainUff contracted with the defendant expressly to 
enable him to perform his contract with the railroad com- 
pany, which the defendant knew. It is not claimed that 
the price at which fbe completed rails were agreed to be 
sold was extravagant or above their valne; and, as there 
was no market price for the article, the fact that the de- 
fendant was not informed of the precise price in the bdV 
contract does not affect its liability. Nor does the fact 
that the defendant's contract does not embrace the entire 
article resold, relieve it from the consequences of non- 
performance. It was a material portion of the rail, with- 
ont which it could not be made; and, solely by reason of 
the foilnre of the defendant, the plaintiff* failed to per- 
form his contract, and thereby lost the amount for which 
he has recovered." 

Sboiion 4. AvomABi^ Gonbbqubvobs. 
§ M. J^ genenl. Id. discussing the extent of defend- 
ant's liability for the consequences of his tort or breach 
of contract, we have assmned that the plaintiff himself 
was in no way to blame for any of the barm of which he 
eamplains. If, however, the circumstances are 8n<^ that 
we may fairly attribute any item of damage, suffered by 
the plaintiff, to bis own neglect, it would seem to be axio- 
matic that he could not recover damages under that head. 
It often happens that a plaintiff, whose right has been 
violated and wbo therefore has a good cause of action en- 
titling him to at least nominal damages, is denied sub- 
stantial damages, in whole or in part, on the ground that 
he hims^ is wholly or partly responsible for the actoal 
damage he has sustained. A plaintiff may not recover 
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compensation for damage which the exercise of reaaon- 
able prudence on his part wonid have prevented. The 
mle is of general application in tort and contract, as the 
follomng cases will illnstrate. 

§55. Same: Clustratioiui. Inljoker v. Damon (10), 
defendant broke down a part of plaintiff's fence. Plain- 
tiff neglected to repair it for many months. In the mean- 
time cattle got in and destroyed his crop. Had he acted 
with reasonable promptness in making the repairs his 
crop would have been saved. Held, the cost of repuring 
the fence, and not the value of the crop, is the measure of 
damages. The loss of the crop was an avoidable con- 
sequence. In Ind. B. ft W. By. v. Bimey (11), defendant 
failed to stop its train to take on plaintiff, as it was de- 
fendant's duty to do. Although the distance was long 
and the weather extremely cold, he walked to the next 
station. His health was seriously impaired by the ex- 
posure and over-exertion. Evidence was offered to show 
that he conld have taken another train, or procured a 
horse and carriage. Held, it was error for the court be- 
low to exclude such evidence. It would have proved that 
the journey on foot, with its consequences, was attrib- 
utable to the plaintiff's own imprudence. In Sutherland 
T. Wyer (12), defendants employed plaintiff, an actor, to 
act at their theatre during an entire season, ^thout 
excuse they discharged him after a short time. He could 
have obtained employment at acting elsewhere, but did 
not make a reasonable effort to do so. Held, his recovery 

(10) 17 Pick. 28*. 
(U> 71 lit 881. 
(12) e7Ue.64. 
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will be restricted to the stipulated vagea, less whatever 
earn be actually earned, or might have earned elsewhere 
by the nse of reasonable diligence; "in contract as well 
as in tort, it is genially incumbent upon an injured party 
to do whatever be reasonably can, and to improve all 
reasonable and proper opportmiitleB to leesen the injoiy.*' 

§ 56. Avoidahle otmBequenoeB and oontribntOTy ne^- 
genoe. The doctrine of avoidable oonseqnenoes needs to 
be distinguished from tbat of oontribntoiy negligence, 
which involves a similar prin<dple. In some torts, as we 
have seen, damage is essential to injnry ; a cause of action 
is not made oat ontil actnal damage is proved. One of 
these actions is that for negligence. An action for neg- 
ligence is not ctxnplete until damage befalls the plaintiff 
as a legal consequence of defendant's negligent act; but, 
if the resulting damage is, in the eye of the law, a con- 
sequence of the union of plaintiff's own negligence with 
that of the defendant, we have a case of contributory 
negligence and a right of action usually does not accrue. 
See Torts, §§ 191-200, in Volume m of this work. The 
doctrine of avoidable consequences, on the other hand, 
assumes an existing cause of action. To illustrate: 
Plaintiff is thrown to the ground and bis arm broken by 
the starting of defendant's street-car, wbile he is in the 
act of boarding it By the law of torts his right of action 
depends upon the concnrrence of two conditions: (1) neg- 
ligoice on the part of defendant in starting the car; 
(2) due care upon the part of plaintiff in boardii^ it. 
Assuming tiiat both of tbese conditions were present, his 
rigiit of action is completed l^ the breaking of his arm. 
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The plaintiff now fails to see a surgeon. For want of 
proper surgical attention the broken bone heals im- 
properly, and the nsefolneas of the arm is permanently 
impaired. His recovery is restricted to compensation for 
anch damage as wonld have followed had he acted reason- 
ably and obtained surgical aid ; he cannot recover for the 
element of aggravation— that was an avoidable 0(»i8e* 
qnence. 

§57. Lfanitatioai of doctrine. The doctrine is snbject 
to necessary limitations. The plaintiff need not exercise 
omniscience. His condact is to be measured by the 
standard of ordinary prudence. Thas, if he exercises 
reasonable care in selecting a surgeon to care for the 
wound that defendant has inflicted, he wiU not be deemed 
an insurer against the surgeon's error of judgment or 
want of the highest skill (13). Neither will he be re- 
quired to incur a risk of additional loss, in an effort to 
avoid the consequences of defendant's wrong (14). And, 
of conrse, he need do nothing in itself unlawful; the de- 
ffflidant cannot be heard to say that a part of plaintiff's 
damage results from his unwillingness to break a contract 
with a third person (15), to trespass upon his neifi^bor's 
property (16), or to engage in fraudulent practices (17). 

§ 58. Recovery of expenses incurred in avoiding conse* 
qnences. It would be unreasonable to hold that plaintiff 
must be put to expense, in order to save the defendant 

(18) Loeser t. Hampbrer. 41 Oblo St. S78. 

(14) Mcaen^haa t. Omaba etc. R. Co., 2S Neb. S23. 

(JB) Leonard t. N. Y. etc Tel. Co.. 41 N. T. B44, B66. 

<16) Fromm t. Ida, 68 Hun, 810. 

(IT) Baker t. Lever, 67 N. T. Sia 
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from paying damages for avoidable consequences. On 
the other hand, it ironld needlessly pile np damages in 
many cases to permit plaintiff to recover for all damage 
that conid not be avoided withont expense to somebody. 
Accordingly the law adopts the role of indenmity : Plain- 
tiff must do whatever is reasonable; defendant moat re- 
imbnrse plaintiff for all expenses incurred in so doing. 
And this rule is followed, although its application some- 
times has the effect of actually increasing the damages 
which defendant mast pay. Thus, where plaintifP's horse 
was seriously injured by defendant's negligenoe, and 
plaintiff, in the exercise of reasonable care, expended 
$35 procuring medical treatment, notwithstanding which 
the horse died, he was allowed to recover this item as well 
as the value of the horse (18). On the other hand, since 
plaintiff is not required to make more than a reasonable 
effort to avoid damage, he will not be isdemnified for 
expenses incurred in an unreasonable effort Thus, it 
was held that a passenger could not recover for the ex- 
pense of hiring a special train, which he took for the pur- 
pose of reaching his destination to avoid delay occasioned 
by defendant's negligence, it appearing that there 
was no urgent necessity for Ma presenoe at his destina- 
tion <19). 

(18) Unis T. BDton, TS Uldi. aiS. 

(Id) Le Blancbe t. Loudon A N. W. B. Co„ 1 a P. D. 28& 
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CHAPTER V. 

KBABUBX or DAKAUBB. 

Skotioit 1. FoEus OF Daiuqe Coufbvbatkd. 

§ 59. In general. The law does not undertake to com- 
pensate, as legal damage, every sort of harm known to 
hmnan e:q>erience. Some forms of harm are not imi- 
versal; they depend upon individnal pecnliarities and 
touperament Others are Tagae and intangihle, difficult 
to establish by proof, difficult to trace to a resptmsible 
source. Viewing the problem as one to be solved for 
society as a whole, subject to the necessary limitations 
of court procedure, the law has recognized only certain 
forms of harm as calling for compensation. They con- 
stitute the items of damage, the heads of recovery, upon 
the basis of which compensatory damages are compnted. 

§ 60. Pecnniaiy damage. Some forms of damage are 
universally estimated in terms of money. This is neces- 
sarily so when money itself baa been lost And money is 
the natural standard of measurement when goods are 
lost or destroyed, whrai land is taken or injured, ^en 
valuable time is lost, and when an advantageous con- 
tract is broken. Such forms of damage are known as 
pecuniary. Tbey are always compensated by the allow- 
ance of an equivalent, estimated by monetary standards. 
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§61. Non-pecimiary dama^. All forms of damage 
are pectmiary, in the sense that they must be compensated 
in money if at all ; bnt some forms are non-pecmiiary, in 
the sense that they are not commonly measured by pe- 
cuniary standards. Men do not ordinarily measure the 
intensity of physical pain or mental suffering in terms 
of dollars and cents. When compensation for such forms 
of harm is allowed, the damages are said to be at large, 
or in the discretion of the jury. Swne forms of non- 
pecuniary barm are altogether rejected, as being too 
vague or refined for ascertainment under our system of 
prbcednre. Some of the heads of non-pecuniary damage 
will now be considered separately. 

§ 62. Physical pain. Compensation is universally al- 
lowed for physical paiu, resulting as a legal consequence 
from defendant's tort or breach of contract (1). 

§ 63. Physical discomfort and inconveoiieiice. Physical 
discomfort is also a well-recognized bead of damage. Be- 
covery is common in actions for nuisances, for discomfwt 
caused by loud noises or disagreeable odors (2). For in- 
convenience, such as fatigue, recovery is also allowed, 
whether the action be tort or contract (3). 

§ 64. Here annoyaaoe. For mere annoyance, such aa 
disappointment resulting from the delay of a train, no 
damages may be assessed (4). Compensation for sndi 
forms of harm is impracticable mider the jury system. 



<1) Hobbs V. London & Soutbweateru Ey„ L. R, 10 Q, B. 111. 

<2) B. ft F. R. Co. V. First Baptist Cbnrcb. 108 U. S. 317. 

(3> HoUw T. London ft SoDtbweetern By.. I. R. 10 Q. B. 111. 

44) HamUn t. Great Nortbcrn Ry. Co., 1 H. ft N. 408. 
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§ 65. Mental mffering. The law is not well settled as 
to the conditions nnder which mental suffering will be 
compensated. Ordinaril7 this head of damage is not 
recognized in actions on contract, hnt actions for breach 
of promise of marriage constitute a well-recognized excep- 
tion (5). In actions of tort the recovery of damages for 
mental suffering depends largely upon the nature of the 
wrong by which it was caused. For mental suffering in the 
form of insult or injured feelings, compensation may be 
had in the case of a malicious tort, whether the right pri- 
marily involved relates to person or property (6). When 
the tort is not wilful, recovery for insult wonld of course 
be out of place, and, in such case, recovery for mental suf- 
fering will usually be allowed only where a physical in- 
jury is inflicted upon the plaintiff (7). For mental an- 
goish or nervous shock, accompanying or flowing from 
actual physical injury, compensation will, as a rule be 
granted (8). 

Section 2. Estimation of Non-Pbcunuby Dahaois. 

§ 66. Discretion of jniy. Where the rights violated 
are purely personal, as in the ease of assault, libel, or 
false imprisonment, the damages are within the discre- 
tion of the jury, subject only to the limitation of what is 
reasonable. Where, however, pecuniary losses can be 
proved, with suflScient certainty, to hare resulted as a 
legal consequence of sudi an injury, allowance therefor 

<B) Vaoderpool ▼. Rldiardaon, S2 Uidi. 336. 

<e) Heaiber ▼. Drlscoll, 99 Uav. 281. 

(7) Wymui v. Learltt, Tl Ha. 22T. 

<8>, Odcaso T. McLean, 138 IlL 148. 
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should be made. Examples of sndi losses are loss of time, 
loss of income, and expenses of nursing and medical at^ 
tendance (9-10). 

§67. AggraTatum and mitij;atioiL In the chapter 
npon exemplary damages (S§ 16-21, above), we have seen 
that circmnstances of aggravation may be given in evi- 
dence in actions for wilfol torts, as a basis for the assess- 
ment of punitive damages. In like manner, circmnstances 
of mitigation may be shown for the purpose of reducing 
the damages. Sometimes they are relied upon as tending 
to show that the actual damage is of limited extent, as 
where evidence of plaintiff's bad reputation is given in 
an action for libel or slander (11). More often they are 
introduced to counteract evidence in support of exemplary 
damages, as where evidence of provocation is shown in 
an action of assault and battery. There is a question, 
whether bad motive on the part of plaintiff should ever 
have the effect of redndng his damages for actual damage 
proved ; but it is settled that it should be considered when 
the question is as to exemplary dunages. It would be 
unjust to punish the defendant for acting maliciously, if 
plaintiff's own malicious conduct were disregarded (12). 

Section 3. CJompittation of Pbcuniabt Daiuoes. 

§ 68. In generaL When the damage is pecuniary, the 
jury must act within limits imposed by the law's ideal 
of exact compensation. Such compensation ordinarily 
means the payment of the monetary equivalent of that 

(9-10) FtilUlps T. Loadon ft S. W. R. Oo., L. R. 4 Q. B. Dlr. 400. 

(11) Blckra v. Small. 87 He. 498. 

<12> dwbmaa t. WadteU, 1 Baldv. 69. 
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which has been lost He methods of ascertaining this 
equivalent will now be considered, 

S 68. Value as a measure of damages. l!1ie normal 
measure of damages for a contract broken, or for property 
lost, destroyed, or damaged is that of value. In the case 
of a contract this is measured by the advantage lost ; ac- 
cording to the purpose of the contract this loss may ap- 
pear in various ways, as a loss of wages, a loss of profits, 
or perhaps a loss of property, to preserve or protect 
which the contract was made. If plaintiff has lost wages, 
his measure of damages is the wages he has earned or 
might have earned in similar employment elsewhere (13). 
TTsually the value of a contract is measured by profits 
lost Granted that the requirements of Hadley v. Bazen- 
dale (§ 51, above) are satisfied, the (mly question is as to 
certainty of proof. If the contemplated profits were 
purely speculative, recovery would of course be denied. 
Where profits can be shown with certainty to have been 
lost recovery may be had although exact measorement 
is impossible— however roughly they must be estimated, 
they are taken as r^resenting the value of the con- 
tract (14). In some cases the profits lost are capable of 
being ascertained with exactness. The frequoit occnr- 
rence of certain classes of cases has resulted in the 
orystalization of a few rules of exactness that are ap- 
plicable to such cases. Thus the difference between the 
contract price and the market value, at the tune and 
place of delivery, is the usual measure of damages for 

(J3> Sutherland t. Wyer, 67 He. 64. 
<U) Ba«le7 t. Smltb, 10 N. T. 480. 
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the breadi of a contract of sale (15). And the measure 
of damages for delay in carrying goods is the difference 
between the market value, at the time and place of de- 
livery as required by the contract, and the same valne at 
the time of actual delivery (16). The difference in each 
case represents the valne of the contract 

§ 70. Market price as a test of value. When the ques- 
tion is as to the valne of property, whether as the subject 
of a contract of sale or carriage, or as the object of an 
injury, the market price is the nsnal standard. This is 
because the market price is ordinarily an accurate gauge. 
So much reliance is placed upon this standard that, in the 
absence of a market at the place of injury, resort wiU be 
had to the nearest available market in order to arrive at 
the actual value (17). If, however, the market price 
is demonstrably an unfair teat, it will be rejected. This 
is clearly the case where the market price is a result of 
fraudulent manipulation ; obviously it does not measure 
the true value ; the law makes an allowance for the effect 
of the disturbing factor (18). Sometimes there is a 
market price, but, owing to i>eculiar circumstances, that 
price does not represent the real value to the owner, nor 
fairly measure his loss. Thus the fact that there is a 
market for second-band clothes did not prevent a plaintiff 
from recovering the value of a portmanteau of clothes, 
upon the basis of their usefulness and special value to 

(15) Jobinon T. Allen, 78 A^a. OBI. 

(16) Ward T. N. T. Cent H. Co., 47 N. T. 29. 

(17) Grand Tower C!o. v. PtaUIlps, 23 WalL 471. 

(18) Kooolz T. Kirkpatrick, 72 Pa. St. 376. 
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him (19). Sometimes the goods are not saleable at all, 
and yet their valne to the owner may be coouderable. 
In such case, a fixed standard is impossible; the jury 
must be given a discretion approaching that which it ex- 
erdses in a personal injury case, or the plaintiff will go 
without a remedy. The law does not put exactness before 
justice, and accordingly allows the jnry to fix the damages 
upon the broad basis of what is reasonable under all the 
circumstances. Thus, where the question arose as to an 
oil portrait of the plaintiff's father, which was of value 
only to plaintiff, it was held that evidence as to the 
original cost, the practicability and expense of replacing 
it, and the fact that plaintiff had no other, was proper 
for the consideration of the jury (20). 

§ 71. Bigher intermediate ralne. What has heretofore 
been said in regard to value, as a test for determining the 
extrait of plaintiff's loss, has been upon the assumption 
that the property involved was of normally stable value. 
Often, however, the value of property is subject to wide 
and frequent flnctuations. In such cases a serious 
problem is presented. The question most frequently 
arises where property is converted or appropriated by 
the defendant to bis own use. The general rule for con- 
version makes the value of the property at the time of the 
conversion the test (21) ; but, where the property fluctu- 
ates in value, this may bear with hardship upon the 
plaintiff, who may have held the property in the expecta- 
tion of an increase in value. To insure full compensa- 

(19) Palrfai V. N. T. Cwit. ft H. H. H. R.. 78 N. Y. 187. 

(20) OreeD t. B. ft L. B., 128 Hbb.. 221. 

(21) Beede t. Lamprey, (M N. H. SIO. 
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tion to the plaintiff, some oonrta allow the highest inter- 
mediate value, i. e., the highest market value of the article 
between the date of conversion and the date of trial (22) ; 
hut this often works a hardship upon the defendant, for 
it is by no means certain that the plaintiff would have 
sold at the highest market price. Many other courts 
take a middle course, and hold that compensation in such 
cases is properly made by allowing the highest market 
value of the property, that is reached within such a time, 
after plaintiff has received notice of the conversion, as 
will afift>rd him a reasonable of^rtonity for replacing 
the property converted (23). Here will be seen an ap- 
plication of the doctrine of avoidable consequences. This 
middle ground represents the prevailing view, when the 
property is in the form of stocks (24). "Wbere the prop- 
erty is of fluctuating character, bnt stocks are not in- 
volved, the alignment of the courts is very different, the 
weight of authority favoring the application of the gen- 
eral role for ordinary cases of conversion (25). 

§ 72. Dednction for benefits conferred: By defendant. 
Several questions arise witii regard to the deduction to 
be made for benefits conferred upon the plaintiff. Where, 
after damage has been inflicted, the plaintiff has accepted 
reparation in whole or in part from the defendant, this 
must of course be conmdered as redamug the damages to 
the extent of the value of that which has been re- 

(22) Burks v. Habbard, fS Ala. STS; 

(2S) Baker v. Drake, BS N. T. 211. 

(24) Oallghef T. JoneB, 120 U. S. IdS. 

(25) See CBBM dted, IS Crc. 171. 
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oeived (26). A common case is the return of property 
which hae heen tortioadj taken. Bnt a defendant cannot 
compel the plaintiff to acc^t reparation; the unaccepted 
tender of property hy way of reparation is of no 
effect (27). Sometimes, the very act which inMcts the 
damage also confers a benefit. In sach a case the courts 
regard the net result as measaring the actual damage 
inflicted by the wrongful act. Thus, where the damage 
consisted in placing a large quantity of earth upcm plain- 
tiff's land, the court declined to allow him what it would 
cost to remove the earth, but said that the actnal damage 
sustained could be determined only by considering and 
allowing for such benefits as might have arisen from plac- 
ing the earth upon the land (28). So much for benefits 
conferred by tiie defendant. 

§ 73. Same: By third parfy. Frequently the benefit 
is conferred by a third person. When the plaintiff ac- 
cepts a benefit from a third person, this benefit will not 
inure to the defendant by way of reducing his damages. 
In reliance upon t^is rule, decisions have been rendered 
which seem at first blush to involve hardship upon the de- 
fendant Thus, it has been held that the recovery of a 
plaintiff, entitled to compensation for loss of time, will 
be nnaffected by an employer's generomty in paying 
plaintiff his full salary during the period of idleness en- 
forced by defendant's wrong (29). It has also been held 
that a plaintiff, entitled to compensation for necessary 



(20) Iterrr T. Black, 68 N. Y. 18S. 

(27) Ctrpenter v. Dreaser, 72 He. 877. 

(28) Hajo T. Springfield. 138 HaBs. 70. 
(20) Vamet v. Feesender, JM Mosb. 427. 
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nursing and medical attendance as a result of a personal 
injury, coold recover their full value, notwithstanding the 
eerrices of nursing were donated by a friend (30) . In 
these cases, the benefit is looked upon as a gift to the 
plaintiff, the bestowal of which is immaterial as regards 
the defendant Sometimes, the benefit is conferred fay a 
third person acting under a contract with the plaintiff. 
In such case, as between plaintiff and defendant, the per- 
formance of the third person's undertaking is regarded 
simply as a contractual right of the plaintiff. Thus, a 
plaintiff recovers the full value of goods wrongfully taken 
by the defendant, although they have been subsequently 
destroyed by fire and the plaintiff has recovered their 
full value from an insurance company under a policy ex- 
ecuted by it in his favor (31). 

§ 74. Interest Since a plaintiff is entitled to compen- 
sation, as soon as his cause of action accrues, it might 
seem that, in all cases in whidi compensation is awarded, 
the damages should include interest down to the time of 
recovery, as compensation for the nse of money which 
ought to have been paid as damages immediately upon 
the infliction of the damage. When the damage is pe- 
cuniary, this principle appears to be recognized. In such 
cases interest is generally allowed, either as matter of 
right or as coming within the discretion of the jury. It 
is recoverable as of right upon jadgments (32), upon all 
liquidated demands (33), and npon contracts which pro- 



(90) Broanan r. Swestatf , 127 Ind. 1. 

(31) Perrott v. abearer, 17 Hldi. 48. 

(32) Uaharin v. Bi<^or(l, fl N. B. 607. 
(3S) Dodge V. Perkins, 9 Pick. 368. 
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vide for it expressly or impliedly. It is sometimeB al- 
lowed under mles of damages applicable to particalar 
classes of actions, aa in tbose for breach of a contract of 
sale (34) or of carriage (35), and in actions for the con- 
version of property (36). In other cases of pecuniary 
damage, interest is not allowable as a matter of right, 
bnt the jnry is permitted to consider interest as allowable 
within its discretion ; such a case is an action for the neg- 
ligent destrnction of property (37). In one case of nn- 
doabted pecnniary damage, interest is never allowed in 
the absence of a valid agreement therefor ; as a matter of 
policy, the law guards against the dangers of compound 
interest, and will not allow interest as compensation for 
delay in the payment of interest due (38). When the 
damage is in its natnre non-pecnniary, as in an action for 
personal injnry, interest is never allowed (39) ; but the 
wide discretion of the jury, together with the practice of 
allowing prospective damages, doubtless amounts to a 
practical equivalent in most cases. 

§ 7S. EzpeDsea of litigation. The plaintiff who is com- 
pelled to resort to litigation, in order to obtain a remedy 
for the wrong done by the defendant, necessarily incnrs 
expense. This expense is very substantial pecmiiary 
harm, and it is occasioned by the defendant Is it an item 
of pecuniary damage for which an allowance is madef 

<S4) Dana t. Fiedler, 12 N. T. 4a 

<86) Honiton, etc. R. Co. t. Jackaon, 62 Tex. 209. 

(86) Andrew! v. Pnrflot, 18 N. Y. 496. 

(37) Bicbards v. Oao Co., 190 Pa. St. 87. 

(88) HeniT t. Flags, 13 Met 64. 

(88) L. ft N. B. Go. T. Wallace, 91 Tena. 80. 
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It is a familiar mie that the nnsnccessfnl litigant pays 
the costs of the action; but such payment is not regarded 
aa the payment of damages for a wrong done. Costs are 
dne from the innocent plaintiff, who has failed in an at- 
tempt to obtain a remedy by exercising his right to liti- 
gate, as well as from a defendant who has dearly vio- 
lated the plaintiff's right. They are a conditional incident 
to litigation, rather than an element of damages. In Amer- 
ica the costs do not include comisel fees. In the absence 
of express contract or statute, they are not recoverable 
either as costs or aa damages in an ordinary case (40). 
They are allowed as an item of compensatory damages, 
when defendant's wrtmg has proximately cansed plaintiff 
to engage in litigation with a third person (41). In some 
jnrisdictions they may also be ^ven in evidraice as bear- 
ing npon the question of exemplary damages (42). Bat, 
as a general mle, neither costs nor counsel fees are 
deemed a proper basis for the assessment of damages. 
The reason may perhaps be foand in the difficnlty of de- 
termining whether or not litigation is a proximate con- 
sequence of defendant's wrong; perhaps also in public 
policy, which might well oppose the placing of too heavy 
penalties npon the onsnccessfnl litigant. 

Section 4. Limitations Imposed bt Natube of 
Plaintiff's Intbbbst. 
§ 76. &i gcswral. Heretofore, we have assumed that 
the defendant's wrongful act or omission has been a viola- 

(40) Dar T. Woodworth, IB Haw. 868. 

(41) Kuipot T. ivior, 75 ni. ate. 

(42) Velcb T. Dnrand, 86 OHin. 182. 
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tion of the right of one person only; bnt it often happens 
that his conduct has constituted a legal injury to two 
or more. In snch case it is plain that each party is en- 
titled to full compensation for all the damage sustained 
by him. If defendant's negligence causes a train wreck 
and a score of passengers are injured, it is evident that 
the ri^t of one passenger to recover fall damages will 
be onafFected by defendant's duty to c<Hnpensate the 
others. If in the same wreck each pass^iger's baggage is 
destroyed, his right to full compensation for his property 
loss is none the less clear. If, however, a defendant's 
wrong-doing has resulted in dama^g property in which 
more than one person has an interest, the operation of 
tiie principle, though none the less certain, is not so ob- 
vioas. Of course, if the general ownership is simply 
divided among several persons, one having say a half 
interest, another a fourth, and so on, no difficulty arises; 
this introduces but a simple matter of arithmetical 'com- 
putation. But interests in property are not confined to 
sharing the general ownership. The hirer, the lessee, the 
mortgagee, the mere possessor, all have an interest How 
shall the owner of such a limited interest he compensated f 
In answering this question realty and personalty must he 
separately considered. 

§ 77. InterMts in realty. Various persons may have 
different interests in the same land. When such a tract 
is damaged, each person is entitled to compensation for 
his actual loss, as measured by the extent of his own in- 
terest A hypothetical case will illustrate this: M, a 
widow, has a life interest in land which was the property 
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of her late husband. Upon her death, his son and heir, 
X, will cxime into full ownership. The two nnite in ex- 
ecnting a lease to K for a term of years. Defendant 
wrongfully flooda the land ; K 'b growing crop is destroyed, 
mnch of the soil is carried away, and so mnch debris is 
deposited that much of the tract is rendered nnfit for 
cnltivation. In snch a case M coald recover for the loss 
in ralne of her life estate, which wonld be estimated upon 
the basis of its rental valne, her expectation of life, and 
the probable expenses incident to her interest (43) ; X 
could recover for the depreciation in the valne of his re- 
versionary interest (44) ; and K could recover an amount 
measured hy the value of the crop destroyed, plus the loss 
in the value of his unexpired term (45). 

S 78. Interests in personalty. The law with regard 
to interests in personalty is less simple. Owing perhaps 
to considerations of policy growing oat of the movable 
character of personal property, possession thereof gives 
an owner's rights against a stranger. Against one ^o 
has no title or interest whatever, possession alone gives 
a right to full damages for personalty wrongfully taken ; 
the damages paid, the possessor becomes a trustee of the 
proceeds for the benefit of the owner (46). Thus, where 
a chimney-sweep fomid a jewel and took it to a goldsmith, 
whose servant wrongfully removed the stones, the sweep 
recovered the full value of the stones from the smith (47). 

(43) Greer t. New York. 1 Abb. Pr. <N, S.) 206. 

(44) Dorsey v. Hoore, 100 N. C. 41. 

(45) Grand Baplde Booming Co. t. Jftrrla, 30 Ulch. 808. 
' (46) Ijle T. Barter, 6 Blnney, 4ST. 

(47) Armorr r. Delamlrle, I Btra. 606. 
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Had the ovner appeared later, he oonld have looked to 
the sweep for compensation. In case the qnealion arises 
between the general owner and one having a special in- 
terest, a different mle prevails. It would he absord to 
allow either to recover the full value of the chattel from 
the othw, and then treat him as a trustee of the proceeds 
to the extent of the other's interest. To simplify matters, 
the law measnres the recovery of «ther by the extent of 
his interest Thus, where plaintiff bought a drove of 
sheep on credit and left them with the vendor, who wrong- 
fully sold them, it was held that plaintiff's damages must 
be measured by his actual loss, which would be the dif- 
ference between the value of the sheep at the time of the 
wrongful sale and the price he had agreed to pay for 
them (48). In such a case, his damages would be nominal, 
nnless the value at the time of sale were substantially 
above the purchase price. 

<48) Catlnwj V. VlaU, 6 H. ft W. 288. 
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SAHAOW nr OBETAnr zkpo&taxt Aonom. 

§ 79. Special rnlM aiq^ioable in certain vMoxa. In 
mo8t actions the meaanre of damages is simply the re- 
sultant of the operation of those rules of a general char- 
acter which are applicable to the facts of the particular 
case. In considering these general roles in the preceding 
chapters, we have necessarily dealt with their operation 
in varioos actions of both contract and tort. Some ao- 
tiona, however, are of snch frequent occurrence, or pre- 
sent such peculiar features, that the courts have come to 
recognize spedal roles for detemuning the measure of 
damages whoi these actions are being maintained. Some 
of the more important of these rules will now be con- 
sidered. Naturally some of the most in^rtant of them 
have to do with the sales of goods. 

Sbohon 1. Actions Bbl&tino to Sales of Goods. 

§80. Z>iatJnoti(m between sales and contracts to sail. A 
sale of personalty occnrs when, by agreement of the 
parties, tiUe passes from the vendor to the vendee for a 
price in money. The completed sale leaves the vendee 
witii all the vendor's former right of property in the 
thing sold. With the passage of title, the vendor's right 
to the agreed price becomes fixed; a breach 1^ the vendee 
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iviU oonaist of a failure to pay. When the title has 
passed, tho vendor can do notHng farther by way of 
carrying out the sale ; but the article sold may not be all 
that he has -warranted it to be, in which case he may be 
Bned by the vendee for breach of warranty. When the 
title has no<t passed, the vendor still has the goods and is 
therefore not entitled to their price ; bnt he may be nnder 
a binding contract to sell and deliver the goods, at some 
time in the fntnre, to a vendee who has agreed to accept 
and pay for them. A breach of such a contract by the 
vendor wonld consist in his failnre to deliver in accord- 
ance with the terms of the contract; tiie vendee's breach, 
on the other hand, will consist in a failure to accept and 
pay for than. Each of these breaches presents its own 
problem. 

§81. Completed sale: Breach by vendee. The ven- 
dee *s failure to pay the agreed price is an obvions instance 
of non-payment of money and the measure of damages is 
simple ; the vendor will recover the amount due, together 
with interest during the delay. Frequently the purchaser 
leaves the goods in the hands of the seller after the title 
has passed. This, however, does not alter the measure 
of damages. But, in such a case, the vendor is allowed 
to dispose of the goods at the best price obtainable, and 
apply the proceeds upon the amount due him (1). 

$ 82. Same: Breach of vendor's warrantr. An arti- 
cle fails to correspond with the seller's warranty. How 
much should the purchaser recover T An actual case sup- 

(1) Sawrer r. Dean, Hi H. T. 4e& 
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plies the answer (2), Plaintifif paid $90 for a horse, vhidi 
waa warranted to be sonnd btit which actnally had a 
disease of the eyes. The trial conrt charged that the 
plaintiff was entitled to the difference between the price 
paid and the value of the horse with the defect This was 
held to be error. Said the higher conrt: "A warranty 
on the sale of a diattel is, in legal effect, a prmnise that 
the subject of the sale corresponds with the warranty in 
title, soundness, or other quality to which it relates. It 
naturally follows that, if the subject prove defective 
within the meaning of the warrant, the stipulation can be 
satisfied in no other way than by making it good. That 
cannot be done except by paying to the vendee such sum 
as, together with the cash value of the defective article, 
shall amount to what it woidd have been worth if the de- 
fect had not existed." But this difference does not in all 
cases mark the limit of recovery. Here, as elsewhere, the 
ruleofHadleyv. Baxendale (§51) applies, and the vendee 
may recover for such consequential damages as the 
parties may fairly be deemed to have contemplated. Thus, 
where a cow was sold with a warranty that she was free 
from a certain infections disease, and the seller knew that 
the buyer would place her with other cattle, and it ap- 
peared that she wbs at the time of the sale affected with 
the disease, it was held that the seller was liable upon his 
warranty for the loss of other cattle as a consequence of 
contracting the disease from the warranted cow (3). 
§ 83. Otmtract to sell: Breach by vesidee. When the 

(2) Gary t. Oniman, 4 Hill. 62r.. 
<3) Smltb V. Green, 1 G. P. D. 02. 
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title has not passed, and the buyer's breach consists in a 
total failure to carry out the bargain, the seller is left 
with full title to the goods but has clearly lost whatever 
value the bargain had (4). Acoordingly he recovers 
nominal damages, unless the actual value of the goods 
at the time and place of delivery is less than the contract 
price, in which case he recovers the difference as a fair 
measure of the advantage which he has lost. Thus, where 
a contract was made in New York for the delivery of glass 
in Antwerp, and the buyer refosed to accept delivery, it 
was held error to instruct the jury that the measure of 
damages was the difference between the coutTtLCt price 
and the market price in the city of New York, the higher 
court holdii^ that the market price at Antwerp should 
govern (5). 

§84. Same: Breach by vendor. For the vendor's 
failure to deliver goods, in accordance with his contract, 
the vendee's measure of damages is the converse of the 
vendor's lu the case where the vendee fails to accept; in 
other words, upon the vendor's non-delivery at the stipu- 
lated time, the vendee's damages are nominal, unless he 
can show that the value of the goods, at the time and place 
of delivery, exceeds the contract price, in which case 
he may recover the difference as representing the value 
of the bargain that he has lost. Thus, where defendant 
had agreed to deliver to pl^ntiff a quantity of iron in 
equal inatalments in September, October, and November, 
but failed to deliver any part of it, the court held that the 

<4) For Tmdor'i option to treat nle ai complete nno& tender. In 
wme caMS, Me Sales, It 10&«, In Volnme IV. 
(5) CobOT T. Ptatt. 68 N. Y. S48. 
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measure of damages was the snm of the difFerenoes be- 
tween the contract and market prices of one-third of tiie 
total amomit, upon the last day of each of the months 
specified (6). Bnt here, too, it should be remembered that 
>. the mie of Hadley t. Baxoidale may be relied upon to 
give the purchaser special damages for the consequences 
of non-delivery, when a special use was contemplated by 
both parties (7). 

SbOTION 2. COHTBACTB BzLATmO TO BeALTT. 

§85. Oontracts of sale: Breach by vmdee^ A contract 
for the sale of land looks to a future conveyance of title 
by the vendor, and to an acceptance of that conveyance 
by the vendee. If the vendee receives the title, his ob- 
ligation to pay the agreed price is obvious and presents 
no special problem. If he refuses to accept the convey- 
ance, it is clear that he has broken his contract and that 
he must pay tiie vendor an adequate compensation for 
tbe loss of his bargain, bnt it is eqnally clear that he 
ought not to pay the contract price for the land ; to compel 
him to do that would leave the vendor with his land and 
its parohaee price too. Accordingly, the same rule is ap- 
plied as in the case of personalty; the vendor recovers 
nominal damages only, unless be can show that the value 
of the land at the time for executing the conveyance was 
less than the agreed price, in which case he is entitled to 
the difference (8). 

§ 86. Same: Breach by Teodor. Upon the jninciples 

<6) Brown 7. Moller, L. B. 7 Hi. 81S. 

(7) Bootli T. gpnyten DnyrU Rolling Mill Co., 60 V. T. 487. 

<8) Old Colon? R. R. Corporation t. SvaaB, 6 Qnj, 2S. 
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generally applicable to actions on contracts, it is plain 
that, where the vendor refnsea to execute a conveyance, 
the vendee should recover the value of his bargun. We 
saw that where a vendor breaks his oontract to deliver 
goods, the damages ordinarily recoverable by the vendee 
are nominal, unless he can show that the value of the 
goods at the time for delivery exceeded the contract price, 
in which case he may recover the difference. Srane 
American courts apply a similar rule when the action 
is against the vendor for nonperformance of a contract 
to convey land (9). On principle, it seems hard to dis- 
tinguish between sales of realty and personalty in Una 
respect; but the settled English rule is to limit the ven- 
dee's recovery to nominal damages and any part of the 
purchase price which he may have paid, in any case in 
which the vendor, whose conduct has becta free from 
fraud, is unable to make a good title (10). And this rule 
has been frequently acted upon in this country. Thus 
where defendant, the widowed mother of six children, 
agreed to sell for $800 land belonging to the children, 
which was worth $2000 and which she supposed she could 
obtain authority to convey, it was held error to award 
damages in the sum of $1200 for her refusal to con- 
vey, upon her failure to obtain the requisite court au- 
thority (11). The court said that the recovery should 
have been conSned to the purchaae-money paid ($25) and 
interest thereon. The general rule, and the exceptions 
reoogoized in this country where the rule itself prevails, 

(9) Hopkfns T. Lee, 6 Wheat 106. 

(10) Flurean t. Tfaornhtll. 2 W. BL 107& 

(11) Margraf T. Mnlr, B7 N. T. 16B. 
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are well expressed in the following extract from the 
opmion : 

"The referee allowed the plaintiff as damages the dif- 
ference between the contrad>price and the valne of the 
land, thus placing him in the position he wonld have been 
if the contract had been performed. In this I think he 
erred. The general rnle in this state, in the case of ex- 
ecntory c<Hitracts for the sale of land, is tbat, in case of 
breach by the vendor, t^he vendee can recover only nominal 
damages, nnless he has paid part of the pnrchase money, 
in which case he can also recover soch purchase money 
and interest. Bnt to this rnle there are some exceptions 
based upon the wrongful conduct of the vendbr, as if he 
is guilty of fraud, or can convey hut will not, either fnwn 
perverseness or to secure a better bargain, or if he has 
covenanted to convey when he knew he bad no authority 
to convey; or where it is in his power to remedy a defect 
in his title and he refuses or neglects to do so, or when 
he refuses to incur such reasonable expenses as would 
enable him to fulfill his contract. In all such cases, the 
vendor is liable to the vendee for the loss of the bargain, 
nnder rules analogous to those applied in the sale of 
personal property. Here no fraud was perpetrated on 
the vendee." 

§ 87. Breach of coTenaut of seisin. A contract to con< 
vey is performed by executing a conveyance. The deed 
of conveyance usually contains covenants. These cove- 
nants are in the nature of contractual undertakings, but 
those nsnally contained in deeds differ radically from or- 
dinary contracts with respect to the measure of damages 
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for their breach. For reaaona partly historical and partly 
founded npon considerations of policy, the amount of the 
purchase money paid, and not the value of the bargain, 
is the measure of damages generally adopted in actions 
brought upon such covenants. The rale applicable to the 
familiar covenant of seisin, and to its sabstantial equiva- 
lent, the covenant of right to convey, is an example. If, 
at the time of conveyance, the grantor has a good title 
to all he attempts to convey, neither of these covenants 
can ever be broken; if, on the other hand, there is at that 
time a want of title to the whole or to a part of the land 
which bis deed purports to convey, there is a breach at 
the moment of conveyance. When the title fails as to 
the whole, the purchaser recovers the consideration paid 
with interest ; when there is a failure as to a part only, 
he recovers a ratable proportion of the purchase money 
and interest thereon (12). 

§ 88. Breach of corenants of warrant and quiet en- 
joyment. The covenants of warranty and quiet enjoyment 
are similar in effect and snbject to the same role of 
damages. Neither is broken until there is an evicticm 
by the grantor (or, in case of a lease, by the lessor), or 
by a third person under lawful claim of title (13). When 
such a breach occurs, the covenantee recovers, not the 
value of the property at the time of the eviction, but the 
amount of the purchase money paid, or, in case of partial 
eviction, a ratable proportion thereof (14). Interest is 

(12) Staatfl T. Ten Eyck's Bz'n, S Calnea, 111. 

(18) Tlffan;, Real Propertr, MCt. 8&8. 

(14) Rawie, Corenauts for Title, Beet, 164. Contra : Cecconl v. Bod- 
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also recoverable. And, where evicti<ui is the result of an 
action at law, of which the covenantee has given the cove- 
nantor notice, the covenantee recovers his e^wnses in 
such action. From this statement of the rule, it will be 
correctly inferred that no allowance is made to the grantee 
for appreciation in valne or improvements made by him, 
after the conveyance but before eviction (15). If the ap- 
preciation has been great, as where land bon^t for agri- 
eoltnral purposes has become valuable for city lots, or if 
the improvements have been expensive, as where large 
ofSce buildings have been erected, this role may bear 
with great hardship upon the grantee. But it will be 
seen that here is an unavoidable choice of evils. To allow 
the value at the time of eviction would bear with equal 
hardship upon the grantor. 

§ 89. Breach of corenaat agaliut enconibnuiceB. The 
covenant against encumbrances, like the covenant of 
seisin, is broken at the time of conveyance, if ever. Where 
the encumbrance is of such a nature that an eviction can- 
not be prevented by the covenantee, the measure of 
damages will be based upon the consideration paid, as in 
the case of eviction under a covenant of seisin- or of quiet 
enjoyment (16) ; but, where no eviction occurs, recovery 
will be based upon the principle of indemnity, subject 
to the limitation that it cannot exceed the consideration 
paid. Thus, where land conveyed with a covenant against 
aicumbrances was burdened with a permanent right of 
way, which actually reduced its value $750, the covenantee 

(Ifi) Pltch« r. LfTlBgaton, 4 Johua. 1. 
(16) Stewart r. Drake, » N. J. L. 18ft 
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recovered that amonnt (17). Where the encnmbrance is 
a mortgage, which secures an amomit less than the price 
paid for the land, the covenantee may pay the mortgage 
and recover the amonnt paid from the covenantor; hot 
where he has done nothing toward removing it he can 
recover nothing (18). "When the incumbrance involves 
a permanent impairment of value, which cannot be con- 
trolled by the purchaser, as in the case of the ri^t of 
way, the right to indemnity is fixed; but where the en- 
cmnbrance may be removed by a reasonable effort on the 
part of the purchaser, as in the case of a mortgage for 
less than the amonnt which he paid for the land, the en- 
cnmbrance is not regarded as permanent and he recovers 
the cost of removing it only in case he actnally incurs the 
expense of removal. 

§ 90. Effect d natal of coiudderatioii in deed. Since 
the purchase price is so often the measure of damages, 
in actions upon covenants in deeds, it becomes important 
to inquire whether the consideration may be shown to 
have been other than that recited in the deed. Of conrse 
the recital is prima facie evidence of the amonnt paid- 
in the absence of evidence to the contrary it controls. Bnt, 
as between the immediate parties, the consideration danse 
is open to explanation by extraneous evidence. Thns, 
where the consideration recited in the deed was $1^00, 
the plaintiff was allowed to enhance his damages by show- 
ing that the actual consideration was $2,800 (19) ; on the 

(17) Hitdidl V. Stanly, 44 Gona 812. 

(18) Tnfta t. Adams, 8 Pick. MT. 
(1») Belden t. S^moar, 8 Conn. SOL 



rfbyGOOgIC 



■ other hand, where the consideration as redted w&& $900, 
the defendant was allowed to rediice the damages hy 
showing that it waa in fact only $100 (20). Naturally, a 
different rule prevails, when an action is brooght by a 
remote grantee npon a covenant nmning with the land. 
He knows nothing of the transaction between tibe original 
parties except as it is expressed in the deed. Hence, it 
has been held that, in an action against the grantor by a 
remote grantee, the former conld not reduce his damages 
by showing that the consideration actually received by 
him was less than the amoont redted in his deed { 21 ) . 

Section 3. Gebtain Misoellaitbous CoirrKA.cTB. 
§ 91. Contract to loan money. We have already seen 
that a contract to pay money takes a special rale. Al- 
though the person to whom money is due may sustain 
very substantial consequential damages as a result of 
its non-payment, he is nevertheless confined, by the rnle of 
certainty, to a recovery of interest during the period of 
delay aa his sole compensation for the inconvenience 
caused (22). He gets interest, because he has clearly lost 
the use of the money, and men ordinarily estimate the 
value of money's use in terms of interest. This prineii^e 
has a singular result, when applied to a contract to loan 
money at some time in the future. When one who has 
agreed to loan money fails to provide it at the agreed 
time, it is plain that the would-be borrower will be de- 
prived of its use. Accordingly it would seem that in such 

(20) Mone v. Shattnck. 4 N. H. 220. 

(21) GreetiTfliilt v. Dftvls, 4 Hill. (t4a 

(22) Greene r. Ctoddard, 9 Met. 212. 
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a case he should reeorer the interest, as representing the 
valne of the use ; but, as he wonld have to pay the money- 
lender interest in case he obtained the money, it is plain 
that by not obtaimng the loan he saves as much as the 
law will admit that he has lost. Accordingly, in the or- 
diDary case of refnsal to loan in accordance with a con- 
tract, only nominal damages are recoverable (23). 

§ 92. Oontract to pay anothor'a debt. A not nncom- 
mon type of contract is that in which one party agrees to 
pay a debt which the other party owes to a third person. 
If he does not pay as agreed, he obvionsly breaks bis con- 
tract, and is therefore liable to the other contracting 
party (24). If the plaintiff in snch an action has been 
compelled to pay the debt himself, it is plain that he has 
sustained actual damage to the extent of the amount paid. 
Bnt suppose he has not paid when his action is brought; 
it is plain that he may never pay, and consequently may 
never sustain actual damage from the breach, in the 
sense of actnal x>ecnniary loss. Nevertheless he is al- 
lowed to recover the full sum, on the theory that audi was 
the intention of the parties (25). 

§ 93. Oontracts of indemnity and insnraace. The last 
subsection deals with a case in which one pei^on has prac- 
tically agreed to step into another's shoes as debtor. It 
should be distinguished from a contract of indemnity. 
One person may agree to reimburse another, in case the 
other is compelled to pay a smn of money in discharge 

(28) Oooden r. Hohm, 99 Ala. 2SD. 

<34) Aa to the third peraon'H right, see the article on GontntctB, 
1192-100, In Volume II. 

(2K) Fnmaa r. Dorsln, 116 MaM. GOO. 
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of a liability. Or the law may treat him as thoogh he 
had made snch an agreement as in the case of principal 
and surety. When the surety is ccnnpelled to pay, he is 
entitled to be fully indemnijBed by hia principal. Accord- 
ingly, vhere he is compelled to pay by snit, which he has 
notified the principal to defend, he may recover his neces- 
sary costs (26). In the case of indemnity, actual loss is 
the test. Contracts of insurance against loss of property- 
hy fire or other casualty are essentially contracts of in- 
demnity. Until the loss occurs nothing is dae; when it 
does occnr, the contract requires that the insurer must 
pay whatever loss is sustained, up to the amount for which 
insurance is carried (27). Of course the policy or in- 
surance contract may expressly provide for the insurance 
of a limited interest, in which case the value of the in- 
terest will necessarily limit the recovery. However, the 
law permits one who is in possession of property to in- 
sure it for its full value, althongh his interest may be 
limited^ and in the event of its loss or destruction, to re- 
cover the full value (28). It will be seen that this is a 
clear departure from the principle of indemnity. But it 
should not be supposed that the owner of a limited in- 
terest may permanently hold as his own Qie full amomit 
thus reoovered. He will, as a general role, subject to ex- 
ceptions concerning which the courts are not agreed, hold 
the amount recovered, beyond indemnity for his indi- 
vidual loss, as a trustee for the owners of the other in- 

(») Bakw r. Uartla, 8 Barb. 9SL 

(2T) UndertilU t. AgKwam U. F. I. Oa, 6 Cnah. 4«X 

(28) £>e FoTMt v. rnlton F. I. Co., 1 HaU, 84. 
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terests (29). Different principleB apply to life insurance 
contraets. The object of life insurance is not to indemnify 
the insared against a loss of property, bnt to pro^de 
for the payment of an agreed sum to the beneficiary npon 
the death of the insured. Upon the happening of that 
event the policy ripens into an obligation to pay a fixed 
smn of money, and is therefore subject to the ordinary 
measnre of damages for the non-payment of money (30). 

§94. Contract to many. I^e so-called ^'breach of 
promise" snits occupy an anomolons position. A promise 
to marry does not differ in its natnre from any other con- 
tractual promise. An action for its breach is essentially 
an action for breach of contract. Nevertheless such an 
action is, for the purpose of estimating damages, treated 
very much as an action of tort. As in the case of non- 
pecnniary actions of tort, the damages rest in the sound 
discretion of the jnry. In estimating the damages, the 
jury may consider the temporal loss to the 'woman whose 
expectations have been disappointed; the mental suffer- 
ing occasioned by the injury to her affections ; and the 
humiliation and distress resulting from the defendant's 
refusal to carry out his promise (31). Exemplary 
damages are also recoverable ; in aggravation the plaintiff 
may show that the defendant has falsely accused her of 
miaconduct with other men (32) , that she has been seduced 
under promise of marriage, or that such seduction has 

(29) See the artld« on Initmnce, f| 14B4B, In Volume vm. 

(80) Trcoton H. L. & F. I. Co. v. Jobnson, 24 N. 3. L. 576. 

(U) CooUdge T. NMt, 129 Han. 146. 

(82) Berry v. Da Ooflta, L. R. 1 a P. SSL 
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been followed by the birth of a child (33). la imtig%tioii, 
the defendant may show that the plaintiff was addicted 
to lewdness or profanity, or that she did not really care 
for him, bnt songht to obtain his money, or to spite his 
family (34). 

Sectiok 4. ToBTious Seteeutcb fbou the Bealtt. 

§ 9S. In general. A wrongfully enters 6 's mine, breaks 
coal from its place in the vein, takes it to the month of the 
pit, and then transports it to market, where he sells it 
to C. Since the coal is B's property be may recover it in 
specie wherever he can find and identify it ; bnt he may 
prefer to bring an action for damages, and, if the coal 
is not recoverable in specie, an action for damages will 
be his only available remedy. The facts stated give B 
a dioice of actions against A, according as he relies npon 
the wrongful entry npon his land, or npon the taking or 
conversion of his personal property, aa the ^st of the 
action. The resnlt is peculiar: A's labor has added 
value to the coal; B's actual damage is the same, what- 
ever form of action he adopts; the actions open to B's 
choice differ from each other in the mles of damages to 
which they are respectively subject Shall the form of 
action determine the rule of damages; or shall the sub- 
stance govern; and, if the substance governs, shall A or 
B have the value of B's work? Different conrts have 
made different answers. 

§ 96. When action is for trespass on land. When the 
g^t of the action is the wrongful entry npon the land, 

(88) Sherman v. RawBnn. 102 Mam. 396. 
(84) Ulller v. Rosier, 31 Mich. 479. 
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the taking and carrying away of the coal is regarded 
merely as aggravation of damages. In strictness the 
plaintiff recovers for the disturbance of his posBesaion. 
He recovers for whatever damage is done to his land. 
If coal is taken, he should have the diminished value of 
his land. This wonld natnrally inclnde the value of the 
coal in place, and any consequential damage to the land 
occasioned by the process of removal, as, for instance, 
subsidence of the soil. So, if trees are taken, the 
diminished value of the land is the criterion. If they 
are shade trees, the damage would by no means be rep- 
resented by the value of the trees as timber, any more 
than damage for the removal of a growing crop would be 
measured by the forage valne of the crop, after severance. 
When this form of action is chosen, the damage to the 
land, regardless of the subsequent history of the prop- 
erty severed, would seem the sound as well as the strict 
ruleof damages (35). All courts would allow the plaintiff 
to recover at least that much ; but some would not stop 
there. 

§ 97. When action is for trespaBS to personal pioptfty. 
However, the plaintiff may claim no damages for the 
injury to his soil. He may waive the trespass upon the 
land, and claim compensation for the taking and carry- 
ing away of his goods and chattels. In strictness, the 
coal is a part of the land until it is severed. At the com- 
pletion of the work of severance, it has for the first time 
become a chattel The chattel still belongs to the owner 
of the soil. He now chums damages for its taking as a 

(SS) Foote r. UerrUl, M N. H. «0a 
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cbatteL In strictness, its valne at the moment of eom- 
plete Beverance is the proper measure of damages in this 
form of action (36). And yet the conrts are not agreed 
as to when the value shonld be estimated. 

{ § 98. Whfln action ii for convenion of personal prop- 
er^. Whffli the action is for the conversion of the coal 
as a chattel, it is obviona that no recovery may be had 
for oonseqnential damage to the land as such, bnt a qaes- 
tion will remain as to when the value of the coal should 
be estimated. Here, as in the case of trespass to per- 
sonalty, it is evident that in strictness the plaintiff shonld 
at least recover the value of the coal when it first became 
a chattel. On the other hand, a peculiarity of the tort of 
conversion is that there may be successive conversions of 
the same chattel by the same person. If, for instance, 
after A has taken B's coal and transported it to market, 
B there demands it from A and A refuses to deliver it, 
there is perhaps a new conversion. In strictness, it se«ns 
difficult to deny B's right to recover the full value at the 
time and place of the new conversion, if he makes that 
conversion the gist of an action of trover (37). On the 
other hand, if there is no evidence of a new conversion, 
the value of the coal at the time of the conversion, which 
was the instant it became a chattel, seems, on tedbnioal 
grounds, the true measure of damages !n this form of 
action, as well as when the action is for trespass to per- 
sonalty (38). But here too the courts differ widely 

(86) Casliliig T. LoDgfdlow, 2S H& 806. 

(8T) Hoodr T. wbitDv, as Uo. itt. 

<S8) Wblte T. TaiA«r, lOB AIm. 27a 
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§ 99. Frerailing tendency to disrefl^ard forms. It seems 
that where the plaintiff wishes compensation for the 
damage to his land as such, he must make the wrongful 
entry the basis of his action; but, when he seeks compen- 
sation for the loss of his chattels, whether they be min- 
erals or timber, he will find most cottrts disposed to dis- 
regard the limitationB imposed by the mere form of action 
and to award damages npon broad principles of justice. 
The wrong-doer's motive is made an important factor. 
If he has acted under an innocent mistake of fact, the 
tendency is to give to him whatever valne Lis own labor 
may have added to the property taken ; to require him, in 
ordinary cases, to pay the value of the coal in place, or 
of the timber as it stood, before bis legally wrongful, but 
morally innocent, act in severing it from the realty. Thus 
in a leading case (39), where the defendant innocently 
went beyond his line in mining coal, and mined and car- 
ried away some of plaintiff 's coal, it was held, in an action 
of trover, that the tme measure of damages was the value 
of the coal in place and not aa it lay in the pit after 
severance. After conceding that, if the form of action 
were to control, the value after severance should be 
' adopted, the court rejected this criterion and said : "We 
prefer the rale in Wood v. Moorehead (40), where Parke, 
B., decided, in a case of trover for taking coals, that if 
the defendant acted fairly and honestly, in the foil be- 
lief of his right, then the measure of damages is the ftur 
value of tiie coals, as if the coal-field had been purchased 
from the plaintiffs.*' This case illustrates a strong teur 

(Se) Fonyth t. Wella, « P*. 26L 
(40) 8 g. a 440, n. 
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demcy of the decisions; but it mtiat be oonf eased that 
there is great divergence of anthorit^. Even where the 
conrts agree that enhstance and not form should control 
the measure of damages, they are not always agreed as to 
what substantial compensation involves. It need not be 
said that the same principles apply where timber has 
been pevered, as in the case of minerals. Compare the 
article on Personal Property, §§ 23-28, in Volume V of 
this work 

Section 5. D£a.th bt WaoNOFtiL Act. 
§ 100. In generaL At common law the death of a 
human being pat an end to all right of recovery for per- 
sonal injury sustained by him; in other words, actions for 
personal injury did not survive the death of the injured. 
By the same law, death itself gives no right of action to 
anyone ; neither his personal representatives nor hia im- 
mediate family may maintain a civil action therefor. 
Upon these doctrines of the common law, legislati(Hi has 
made great inroads. Under statutes in many states, ac- 
tions for personal injuries survive the death of the person 
injured. Such statutes present no new problem in 
damages; no new action is created, the old one simply 
survives ; compensation is allowed the estate for damage 
which the decedent himself sustained. But another and 
lai^r group of statutes have created a new cause of 
action; everywhere in this country, as well as in England, 
the death of one person, as a proximate consequence of 
another's wrongful act, gives a right of action either to 
the personal representatives of the deceased or to sped- 
fied members of hia family. Kore commonly tiie members 
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of the immediate fami^, anch aa the paroits, children, 
brothers, and sisters are the beneficiaries ; but the statutes 
vaiy as to the beneficiaries designated. Usually a definite 
snm, as $5000, is named aa the limit of recovery, bnt aome- 
times no limit is specified. Where the amount is limited^ 
diose entitled mnat share in proportion to the losses which 
they have respectively suffered; where the anwunt is 
not limited, recorery is upon the basis of cmnpensation 
for loss actually anatained. As a rale recovery is limited 
by these statutes to losaes that are pecumary. Hie special 
problem of damages presented is to ascertain what loBses 
are deemed pecuniary, within the meaning of these acts. 

$ 101. Baals of recorery: Pain and rofTerlsff of de- 
eeued. Under a statnte providing for the survival of 
actions for personal injury, it is obvious that damages 
ought to be allowed for the pain and suffering of the de- 
ceased, upon the same principles that would have gor- 
emed hia recovery had he lived to maintain the action 
himself. The cause of action remains the same; such a 
statnte merely prevents Qie action from dying with the 
person. But, under a statnte which gives a new action 
for pecuniary loss caused the family of deceased, it is 
equally obvious that the damage caused the deceased dur- 
ing his lifetime is quite immaterial upon the question of 
damnges (41). And, unless the statnte awards exemplary 
damages, which is usually not the case, it is equally im- 
material whether the death was caused wilfully or neg- 
ligently. 

(41) DwTcr T. C, St. P., H. A O. R7. Co.. 84 lom, 4TB; 
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§ 102. Saioe: CMef and lo« ot Bode^. In a nonnal 
family the death of (me of its members is felt least of 
all as a peconiaiy loss, bnt this is the only loss whidi the 
statate attempts to compensate. In the language of one 
of the decisions : "It most be borne in Dund that Uie re- 
covery allowable is in no sense a solatium for the grief of 
the living, occasioned by the death of a relatave or friend, 
however dear. It is only for the peetmiary loss resolting 
to the living party entitled to sne, resnlting from the 
death of the deceased, that the statute affords compensa- 
tion. This may seem cold and mercenary, bnt it is nn- 
qnestionably the law" (42). Upon this prinriple it was 
held reversible error for a txial conrt to admit in evidence 
a photograi^ of the deceased (43). 

§ 103. Same: Srldflooe of pecnniary damag*. How- 
ever, it most not be supposed that the peconiary loss need 
be shown with matiienmtical exactness. The mere pos- 
sibility of i)eouniary loss will not be enough to ground 
the action, bnt a probability of loss is enough. Where 
the deceased had aocmnulated nothing during his life- 
time, it was held error to call the jnry's attention to the 
possibility of his having accumulated property which the 
beneficiaries mig^t have inherited (44) ; but, in an action 
brought 1^ the aged and infirm father of the deceased, 
the fact that the deceased had five or ax years before his 
death ^ven the plaintiff money when the later was out of 
work was held sufSoient evidence of reasonable pecuniary 



(42) Fierce t. CMmen, 20 Colo. 178. 

(4S) Snttb T. LebWb VkII^ R. Co., ITT N. Y. 8T9. 

(44) Wleat v. BUectrlC TracUoD Co., 200 Pr. 1481 
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expectation (45). And, it has been held by a conrt vhich 
refuses compensation for sorrow and mental angaish 
caused hj death, that, in an action by the widow for the 
death of her husband, evidence of their kindly relations 
was admissible upon the question of pecmiiary loss (46). 
As to the admissibUify of evidence that the statutory 
beneficiaries have received money on policies of insurance 
upon the life of the deceased, or have inherited property 
from the deceased, authorities differ (47). 

§104. Same: Sxcessive verdicts. From an actual case 
of a ^ioal character, something may be learned as to 
the measure of damages in this dass of cases. The de- 
fendant raUroad had caused the death of plaintiff's father 
by its negligence. The court instruoted the jury that 
their recovery must be limited to the smut which the 
father, by his personal exertions, less bis necessary per- 
sonal expenses and those of his wife during ber life, 
would have added to his estate, and which would have 
descended to the plaintiffs as his heirs at law. Upon the 
trial it appeared that the deceased was at the time of his 
death about 68 years of age, that his expectancy of Ufe 
was 9^ years ; that he was then earning $2000 per year 
as a bank employe, conveyancer, and notary; that his 
annual expenses were about $1000. Under these instruc- 
tions and upon this evidence, the jury returned a verdict 
of $4000 in favor of plaintiffs. Approving the instruc- 
tions and conceding that, had he lived the full term of his 
expectancy, and remained able daring all that time to 

<4S) Hetherlncton t. By. Co., 9 Q. a D, 180. 

(46) BecMon t. UIhIhk Co., 57 CoL 2a 

(«) B. A. A A. P. By. Co. t. Lone, 87 Tex. 148. 



rfbyGOOgIC 



engage in the work in which he waB employed at the time 
of his death, his net earnings wotild have considerably ex- 
ceeded the amonnt of the verdiot, the oonrt held that the 
Bom awarded was nevertheless excessive (48). Said the 
conrtinpart: 

"It cannot be fairly assomed, however, or expected, 
that, at his advanced age, he would have oontinned to labor 
during all the fntnre years of his life. In considering this 
qnestiiHi, acconnt should be taken of his liability to ill- 
ness, his inoapabilify of farther exertions by reason of 
age, and that he might, on account of his years, conelade 
to retire from active work ; that, in all probability, his age 
would soon incapacitate him from discharging his duties 
as an employe in the bank in whidi he was engaged; that, 
if he did continue to earn nvoney for a portion of his ex- 
pectancy of life, he would at least expend a part so earned 
for personal use during the remaining years. All these 
are contingencieB which most be considered. Necessarily, 
the ascertainment of damages, dependent upon a variety 
of circnmstanceB and fntnre contingencies, is difficult of 
exact computation ; but, nevertiieless, they cannot be pre- 
sumed and aibitrarily ^ven. Undonbtedly much latitude 
must be given a jury in cases of this character, but there 
must be some basis of facts npon which to predicate a 
finding of substantial pecuniary loss." 

(48) D. * a G. S. Co. T. Spencer. 27 Colo. 318, 
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BANKBVPTOT. 

$ 1. OatUne. The ptirpose of the artide on hankraptoy 
is to give a brief historical sketch of the ori^ of bank- 
raptcy law, its development in England, its adoption, 
modificatiott, and development in the United States, with 
some slight attention to the insolvency laws that have 
been adopted by the various states of the Union. Some 
attention will also be given, in passing, to the various 
early bankruptcy acta passed by Congress, but particular 
emphasis will be placed npon the moat recent act, passed 
by Congress in 1898, as amended in 1903, and again in 
1906. To deal with matters of court procedure in that 
Act wotdd be of boisfit only to a practicing attorney, and 
this feature will be left almost entirely nntoncbed. A 
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somewhat detailed examination, however^ of the nib- 
stantiTe, aa diatingnished from mere prooednral a^HMits 
of the Act, will be attempted. Two general claBses of 
acts known aa acta of ban]tmpt<7 will require attention. 
First, the law of frandnlent conveyances as developed at 
common law and nnder the statute of Elizaheth, and how 
that law has been engrafted upon the national Act to 
define certain acts of bankmptcy. Second, acta of bank- 
roptey that had no existence at common law, but were 
deemed by it to he inoffensive. These are the result of 
modem legulatioa Other substantive features of the 
law to he examined are tiie following: Who may be a 
bankrupt, who may be peHtioning creditors, the duties and 
powers of the trustee, what property passes to him, what 
are the sonrces of bis title, what claims are provable, and 
the application for, opposition to, and effect of a dis- 
charge. In condnrion a brief statement irill be made of 
some of the advantages of a national bankruptcy law as 
contrasted with separate laws <m that subject in the 
various states. 
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CHAPTEB I. 
HI8T0KT OF BAlfKBUPTOT LEGISL&TIOR. 

§2. Xarllest traces of donents of bankrnptoj lav. 
Legal historians have pointed to the Jewish law of biblical 
times, which commanded creditors to release their debtors 
from all debts at the end of every seventh year, as fur- 
nishing the earliest trace of one of the essential elements 
of a modem code of bankruptcy. The Boman law of the 
time of Jnlins Caesar permitted a debtor to make what 
today wonld be deemed an assignment for the benefit of 
his creditors. By so doing he became entitled to a release, 
not as modem bankmpts do, from the unpaid portion of 
his debts, bnt from the payment of the severe penalty of 
capital pmushment, imprisonment, or slavery, llhe as- 
signment and partial release features are elements of 
bankruptcy law. 

§ 3. IhcreaBiiig oranidezity of biudneBS demands benk- 
rupUsy legislation. Li the early times just mentioned, 
trading was limited. The chief occupations were those of 
farming and grazing. Under such simple social condi- 
tions a complete bankruptcy system was quite unneces- 
sary. The early and simple forms of relief to creditors, 
who were nsnally few in number, were adequate. The 
people who first made bankmptcy law a fixed pari of their 
code were the English. But even in England the rural 
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life and simplidty of budneBs oonditioDs prevailed to 
ea/^ an extent^ even down far into the sixteenth oentnry, 
that tiie creditor dose considered the remedy of exeon- 
tion and attachment adequate. Civilization advanced* 
wants increased, and mannfactorers no longer waited for 
an order before they b^an work bnt mannfactnred in 
quantity with the expectation of fntnre sale in season. 
Traders bon^t in quantity on credit in advance; mer- 
chants did not confine thmr purchases and sales to a few 
persons, bat bought from and sold to many everywhere. 
"When failures came, and the diligent creditor with his 
execution ahead of others took all the debtor's property to 
satisfy his claim, the others saw the injustice, and relief 
was demanded. 

§ 4 Eariiwt X&fl^ish baakraphqr law. The common 
law was inadequate to procure an eqnitable adjust- 
ment of the rights of creditors, where equality ap- 
pealed to men's reason. It was under such conditions 
that England in 1542 passed its first so-called bankruptt^ 
law. Its chief features deserve mention. Only mer- 
chants and traders were amenable to it, and, doubtless, 
others were not clamoring for its burdens, for it was a law 
directed against fraudulent debtors. It provided for the 
seizure of a debtor's property and its pro rata distribu- 
tion among his creditors, but omitted entirely to give to 
him a release of any kind, even from imprisonment for 
debt It was a law to punish fraudulent debtors, a quasi- 
criminal statute, and aimed to prevent debtors avoiding 
service of process by keeping to their homes or departing 
from the realm. 
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§ 6. Progreis in baokrnptt^ legialatton. While changes 
were made from time to time in the law jnet mentioned, 
they were not marked, and it was not mitil 1705, over 160 
years after the first law was passed, that Parliament saw 
fit to ^ve to the debtor some measure of attention, the 
benefits of snch legislation having been for only the credi- 
tor theretofore. In that year a law was passed, known as 
Qneen Anne's act, which, containing the elements of the 
prior law, also gave the debtor a release from the portion 
of his debts remaining unpaid after the distribution of 
bis property. The delegates assembled in the Federal con- 
stitntional convention in 1787, evidently realizing the in- 
timate connection with and the importance to commerce 
of a system of bankxriptoy laws, inserted in the Constita- 
tion a provision giving Congress power, not only over 
commerce in general between the states, bat power to 
make uniform laws on the subject of bankruptcies 
throughont the United States (1). This was tbe earliest 
expression on the subject given by the Union. 

§6. Bankmpt^^legiBlation in tiie United States. Such 
was the legislation in England and snch tbe fundamental 
features of its law, when Congress in 1800 set about pro- 
viding its first uniform system of bankruptcy. It is little 
wonder, therefore, there being but incomplete systems in 
tbe states, that the English law became almost an exact 
model for the law of 1800, which remained in foroe only 
four years. 

Not until 1S41 did Congress again exercise its power 
under the Constitution, but at this time it grappled with 

<1) U. S. Coiut, Art I, sec. 8, 1 4. 
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the problem as would a body of ioonocIaBts and broke 
away from the narrower acts that had existed in the past. 
This law waa not one to be invoked by the creditors only, 
but conld be set in motion by the debtor himself, a feature 
which English legislation had not at that time formally 
recognized; and, furthermore, not only merchants and 
traders oould set it in motion, but other perscms as well. 
While it retained all the important features of bank- 
ruptcy le^slation as it existed in England at the time of 
the adoption of the Constitution, it added to them the 
features mentioned, and for the first time gave what has 
been termed by authorities a modem bankruptcy law. 
Congress repealed the law in less than two years. 

In 1867 a third law was passed, which, owing to its be- 
ing the copy from which the law of 1898 was taken, will 
not be closely examined, but attention will be given to the 
latter law as it exists and is enforced today and, in its 
study, reference will be made where advisable to the law 
of 1867. Some few decisions of the conrte based on that 
lav will also be used, where similar questions are pre- 
sented for solution under the two statutes. 

§ 7. State veniu Federal bankrapU^ Unn. The Ctm- 
stltntion gave Congress the power to pass bankruptcy 
laws. From the preceding statement it may be seen that it 
has exercised it at four different times, bat long periods 
of time have elapsed between the repeal of one law and 
the passage of another. During these periods state 
bankruptcy laws are operatiTe and in full force. Some 
states have what may be deemed modem bankruptcy laws 
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(2) while others are only insolveDt or poor debtors* acts 
and stand midway between the conunon law and a modem 
system in their operation and effect When Congress 
passes an act it operates to suspend all state bankruptcy 
laws except as to subjects covered by state laws and not 
covered by the national Act, as will be more clearly illas- 
lostrated in the next chapter, §§ 10-14. By suspension is 
not meant a repeal but merely cansiog to be dormant, and 
when the Federal law is repealed such laws spring again 
into fall force. They are effective then, not only to pui- 
ish acts done after the repeal but even before the repeal, 
which were not tak^i advantage of to institute proceed- 
ings under the national Act. 

(2) Bbode Island passed BDcb a iUtntouUteuM«T2S>190& S«e 
B. L hun, 1006, c: Vm. 
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CHAPTER n. 

BANEBUFn AHS PBimOKINa OBEDITOBS. 

Section 1. Who Mat Bb Bankbupt. 
§ 8. V(dimtai7 and involvntaiy bankrapts. As stated 
above, the earliest bankruptcy laws both in England and 
in the United States permitted only involuntary proceed- 
ings. By this is meant that a party could be a bankrupt 
only in the event that he did some act, designated by law, 
as a consequence of which the creditor or creditors in- 
jured could proceed against him, compel him to give tip 
his property, submit to the conditions imposed, and ac- 
cept the benefits, if any, if not, then the burdens, of the 
bankruptcy law. Thus, involuntary proceedings are 
those which creditors take to force a debtor to become a 
bankrupt When a debtor, however, found his circum- 
stances such as to make him desirous of going through 
bankruptcy on his own initiative, he could not do so. It 
suggested itself at once to shrewd debtors to induce 
friendly creditors to take the necessary proceedings. In 
the course of the development of the laws, the voluntary 
feature was annexed, whereby it became possible for a 
debtor to make application to a court of bankmptcy on 
his own motion, without the necessity of resorting to the 
collusive method mentioned, surrender his property, and 
be made a bankrupt 
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Tbe two methods of beooming a bankrnpt eziet in the 
lav of 1898, but not all persons, treating corporations as 
artificial persons, are amenable to the law in involnntary 
proceedings, nor are all persons capable of instituting 
volnntary proceedings. The lines drawn by the law will 
now be examined. 

§ 9. Who may be TOlnntaiy bankrapts? All natm^ 
persons may be voluntary bankmptB (1). Farmers, wage 
earners, traders, private bankers, in fact, any natural 
person owing debts may be a volnntary bankmpt, entirely 
regardless of the amount of his debts, of the relation be- 
tween the amount of the debts and the value of his assets, 
or of the question whether he had any assets at aU. A 
person having enough property to pay his debts in fall, 
who desires to discontinue business, may file a petition in 
the Federal courts and have his property taken by an of- 
ficer of that eourt and the proceeds distributed among 
his creditors, thus relieving himself from the time, care, 
and expense of disposing of the assets and paying the 
debts. A debtor owing but a single debt may take volun- 
tary proceedings. The petitioner must, however, have 
had his principal place of business, resided, or had his 
domicile, for the preceding six months or the greater part 
thereof, within the territorial jurisdiction of the court 
wherein he files his petition (2). 

That form of business association known as a partner- 



(1> 8«& 4fl. Note. — Hie lefeiences herein made to a BecUon, as Sea 
4a, refer to the wctlons ol the law of 18D8 aa amended in 1908 and IMHL 
A convoilent pamphlet (onn of tbe law caa be bad hj applying to Oon- 

(2) In re Plotke, IM red. 864 ; Sea. 2 (1). 
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ship may be a voluntary baiilmq>t (3). One of the pait- 
nen may make the applioation and the partnership be 
adjudged a bankrnpt, or both the partnership and all the 
int^vidnals may join and be made bankrupts. Further- 
more, married women (where by the law they may own 
separate property and incur liabilities) and infants may 
be voluntary bankrupts. Even aliens may be volnntary 
bankrupts, if they have propwty in the conrt's jurisdio- 
tion. As to them the reqairranent of domidle, residence, 
or principal place of business, in the territorial jarisdic- 
tion of the conrt ia dispensed with by the provision of the 
Act (4). 

$10. Who miv be isTolnntaiy bankmpti? As stated, 
all natural persons may be voluntary bankrupts. The 
law expressly provides that artifidal persons cannot be 
voluntary bankrupts, and its conetitationality has been 
unsuccessfully attacked on Qie ground that the classifica- 
tion permitting natural persons to invoke the law and 
denying the artificial persons that right violated the uni- 
formity requirement of the Constitntion (5). All natural 
persons owing debts amounting to one thousand dollars 
or over, except wage earners (i. e., those employed for 
wages, salary, or hire at a rate not exceeding one thon- 
sand five hundred dollars a year) and those engaged in 
farming or the tilling of the soil, may be involuntary 
bankrupts (6). Amoi^ the natural persons would be 
classed the business partnership or unincorporated com- 

(3) 8«c. Ba. 

(4) 8«c 2 <!). 

(R) Lddlgh Carrlflfv Co. t. Bt«Dgel, 86 Fed. 68T. DecWon bj Imtt, J. 

<e) s«G. u tsny ; mc. 4b. 
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pany and those mentioned in the preceding anbeection 
that may be volnntary bankniptB, except the wage earn- 
ers and farmers. A limited nnmber of artificial persons, 
L &, corporations, may be made involuntary bankrupts. 
Thus, those corporations engaged principally in mann- 
factnring, trading, printing, pablisbing, mining, or mer- 
cantile porsnits may be adjudged involuntary bankrupts, 
in case they owe at least one thousand dollars in debts 
(7). So the classification itself fixes a narrow limit npon 
the corporations that may be made involuntary 
bankrupts. 

§11. Inchudon of oorporations strictly oonstnied. The 
act not only fixes a narrow limit npon what corporations 
may be involuntary bankrupts, but the courts have been 
illiberal in their construction of the law, and, instead of 
^ving latitude to snch a term as "mercantile pursuits," 
so as to include all corporations engaged in any business 
for profit as distinguished from religious, eleemosynary, 
charitable, social, and fraternal corporations, they have 
narrowed it so that it is practically no broader than the 
term "trading," which is given its ordinary signification 
of bnying and selling articles of oommerce for profit. 
Buying and selling real estate is not included, because it 
is not an article of commerce (8). 

§ 12. Same; Exaniples. Thus, corporations engaged 
in a carrying and transportation business, such as rail- 
roads, pq>e lines for forwarding oil or water, and car- 

(7) Sea 41b. 

<8) In re KlnBaton Bealt; Co., leo red. Ufi. 
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riers of electricity are not enbjeot to the lav (9). Again, 
those engaged in conatmction work, mannfactnring arti- 
cles attached to the soil as distingoished from those that 
are freely moving articles of trade, snch as corporations 
engaged in erecting concrete arches, conetmciting dams, 
bridges, and honses are, according to the interpretation 
g^ven by the conrts, not amenable to the law (10). This 
narrow interpretation given by the conrts has led to agi- 
tation for provisions in the law permitting more corpora- 
tions to be made amenable. Amendments were proposed 
in Congress in 1908 and 1909, by which "any monied 
business or commercial corporation," the langnage of the 
Act of 1867 (11), was sought to be enbstitated for the 
present provision, bnt which failed to become a law, 
Snch a change wonld have the effect of nullifying many 
strained constractions of the Act, wonld simplify it to a 
considerable degree, rendering it at least easy to know 
what corporations are excluded from the terms of tiie 
Act, and would seem a desirable resnlt to accomplidi. 

By express language, state and national banks are ex- 
cepted from the operation of the law, the evident intent 
of the lawmakers being that the affairs of those institu- 
tions that fail should be left to be administered by the 
state and national banking laws. 

The jurisdictional requirements that the alleged bank- 
rupt have his domicile, residence, or principal place of 

<9> In re New Tork, etc; Watw Co., 96 Fed. TU; Re Hudson Rlrer 
Co., 167 FW. 986. 

(10) Hall Oo. V. Friday, US Fed. B8fi; In re KlnsBttm Co., 160 Fed. 
446. 

<U) la re Qolmbr Forwardlnc Co., 121 Fed. 13D. 
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biiBmesg in the district where proceedings are institnted 
are the same for involnntary bankrapts as for volnntarf 
(Bee §9, ahove). 

§ 13. State bankraptcy laws operative where federal 
law does not apply. It is not to be nnderstood that becanse 
certain persons both natural and artificial may be made 
involuntary bankmpts by the Federal bankruptcy law, 
they camiot be made amenable to bankmptcy at all. Con- 
gress did not expressly make the law it passed an exclu- 
sive law on the subject of bankruptcies, thas suspending 
all state laws and every portion of them, nor can an in- 
tention to have It so interpreted be gathered from the 
Act. Thus it follows that persons not amenable to the 
national law may nevertheless be made bankrupts under 
the state law, if one exists, with features admitting it, 
in the presence of the national law. It does not follow, 
however, merely because the state and the Federal law 
both cover the same field that a person may be amenable 
to the state law, for, wherever they do so overlap, the 
Federal Act is exclusive and controls. Illnstrating this 
principle, it has been held that a fanner, who may not be 
adjudged an involuntary bankrupt under the Act, may 
nevertheless be forced into bankruptcy under a state law 
permitting it (12) ; that persons owing less than the 
amount fixed by the Federal law to make them amenable 
to it at the suit of creditors (13) ; or a corporation not 
ammable to it at all (14) may be adjudged involuntary 

(U) Old Tovn Bank of Baltimore t. HcOormlcfc, 86 Hd. 341. 

(18) ShepardKOi's Aiqwal, 86 Conn. 2& 

(14) Herron Co. t. Bnperlor Conrt, 186 OaL 279. A mining corpo- 
ration wma adjodlcated an Inrolantarr bankrupt, before the Act waa 
anwcded ao as to make a mining corporstloa amoiable. 
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bankrnptB under a state law providing for it The Fed- 
eral system suapenda the state systems wherever they 
overlap; where they do not, they work in perfect har- 
mony and conjunction. 

§14. Biuhiesi in which ooiporation is engaged and not 
charter powsnoontroL The lav states that a corporation, 
if engaged principally in mannfactnring, etc, may be 
forced into bankruptcy, and the question has freqnently 
arisen whether the buBiness for which it was incorporated 
wonld control or the bnainess it actually carried on, and 
the courts have held that the latter controlled (15). 

SbOTION 2. PBimoNINO CBm>IT0BS. 

§ 15. &qdanatt<m of team. Involuntary proceedings 
are those that are instituted by others against the debtor, 
and conaeqnently a moving party or parties are required. 
Those that set in motion the machinery of the courts to 
bring about the bankruptcy of another are called peti- 
tioning creditors, because they j(^ in a petition setting 
ont facts sufficient to give the court jurisdiction and 
power to enter a decree of adjudication. Among these 
facts are tiie act of bankruptcy, and, if a corporation, the 
business in which it is principally engaged, the duration 
of the residence, domicile, or princii>al place of business 
of the alleged bankrupt in the court's territorial juris- 
diction, the amount owed petitioning creditors, etc 

§ 16. Who may be petitioning erediton? It has been 
shown that in voluntary proceedings the debtor himself 
is the movinir party, and when seeking the jurisdiction of 

(U) In r« TonUne Sorety Om 116 FeO. 40L 
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a bankraptcy court he himself files a petition asking that 
he be adjndged a bankrupt. The proceeding is less sim- 
ple in involuntary cases, as the qualification of petitioning 
creditors, the nmnber required, the commission of an act 
of bankraptcy by the alleged bankrupt, and similar ques- 
tions tend to e<anplicate it As a general mle all per- 
sons having provable claims ag^st an allied bankrupt 
may be petitioning creditors (16). Who -have provable 
claims is fixed by the law and will be folly considered 
later (17). 

§ 17. Number of petitioning orediton required. He 
law provides that, if there are twelve or more creditors 
having provable claims, then at least three creditors must 
join in the petition; and, forthermore, the aggregate of 
the claims of those creditors must be five hundred dollars 
or over. If, however, the alleged bankrupt has less than 
twelve creditors, one petitioning creditor whose claim 
amounts to five hundred dollars or more may file the peti- 
tion (18). The petitioning creditor or creditors through 
this petition present to the court the facts with reference 
to the alleged bankrupt, upon which they rely to compel 
him to sorrender bis properly to the court to be admin- 
istered for the benefit of all the creditors. In order that 
he may be made a party to the proceeding, it is required 
that he be snmmoned to appear before the court to show 
why he shoold not be dealt with under the bankruptcy 
law. 



(16) Sec. set). 

(17) Se& 68. See CSMptcr V, Mow. 

(18) Bee SBb. 
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S 18. LimitBtioiu upon zi^ibts of enditon to join in, 
pfltitittn. The most obvious limitation npon the rig^t of 
creditors to join in a petition is that pointed ont by the 
law itself, whidi denies to the creditor the lig^t to peti- 
tion in respect to any portion of his claim that ia coTwed 
Ify secniities held by him (19). This leads logically to 
the oondnnon that creditors holding claims that are en- 
tirely secnred cannot join in a petition, unless they give 
up their security and proceed as unsecured creditors 
(20). A aeenred creditor ia not one holding a elum se- 
cured merely hy the peraoneU obligation of another, or 
even by property of the surety or goarantor vhose per- 
sonal obligation secures it, but he is one who either holds 
property himself which belongs to the bankrupt which the 
latter has pledged, to secure the claim, or the person who 
has become the debtor's surety holds the property. The 
test of a secured creditor is whether his claim will either 
directiy through himself or indirectiy through some third 
person, who has become a surety or guarantor of the 
claim, draw or withdraw s(»ue specific portion of the 
debtor's property from the assets arailable to pay gm- 
eral creditors (21). 

Another limitation upon such right is that presented 
by a situation where creditors have assented to or joined 
in tiie execution of a deed of asstgmnent for the ben«fit 
of the creditors. Such an assent, where the act of making 
the a88^;nment is relied on in the petition against the al- 

(19) Bee SSb. 

<») B« Alexander, 1 howtU, 47a 

(21) 8«& U (28). 
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leged banknipt as the act of bankrnptcy, incapadtates the 
assenting creditors from joining in the petition. The law 
does not tolerate snch incouBistent acti(m on the part of 
creditors, and they cannot at one time give their approval 
to the ezecntion of a deed of assignment, and at a later 
time attack the assignment and make it the basis of a 
proceeding to pnt the assignor into bankmptcy (22). 

(23) In re Bomanow, 92 Fed. SIO. 
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CHAPTER m. 

AOTB OF BAKKBOPTOT. 

S 19. AxX of banknipfa^ neoessary tor limiliiiitazy pro* 
oeedingi. lii the earliest EogUsh bankrnptcy legislation, 
creditors ooold proceed against a debtor only in case he 
had violated 8(nne specific provision of a statute, and had, 
so to speak, oonunitted a qnasi-criminal o£Fense. Snch a 
reqnirement still persists. Under the present law credi- 
tors are required to show that the debtor, edther of his 
own volition or from unavoidable drcnmstances, has af- 
firmatively perpetrated some act prohibited by it, or l^ 
inaction has left something undone which he should have 
done, before they can subject him to its providoas aa to 
surrender of property, distribution of assets, and other 
features. To state the same thing more briefly, they are 
required to show that he has committed one or more of 
several so-called acts of bankruptcy (1). 

§ 20. Act of bankraptcy not eeBuitial In Tohmtary i«o- 
oeedingi. While it is necessary in involuntary proceed- 
ings for creditors to establish some act done by a debtor 
prohibited by the statute, this is not true in cases where a 
debtor seeks the jurisdiction of a bankruptcy court of his 
own motion. He may invoke that jurisdiction with no 
other motive than that of being relieved of the burden of 
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distributing his property at his own expense, ratlier than 
at the expense of his creditors. Thns, he may have suf- 
ficient property to meet all of his debts and desire to dis- 
continue basineas, bnt be reluctant to assnme the task of 
selling his property and taming it into money for his 
creditors. He may cast this responsibility on them by 
snrrendering it as stated, and in the end proonre from the 
court a discharge from his liabilities without ai^ act of 
bankruptcy. An examination of the various acts of bank- 
mpt<7 follows. 

S 21. FzuadnleDt oonveyaima: Statute of KUabaOL 
The foundation of the first act of bankruptcy, that of 
conveying property with intent to hinder, delay, and de- 
fraud creditors (2)— more commonly styled making a 
£raudalent conveyance— is historically traceable to a 
period of time antedating the earliest English bankruptcy 
legislation. Creditors had certain recognized rights in 
fraudulent conveyances at common law. Bnt in the year 
1570 the English Parliament passed an act with refer- 
ence to such conveyances. It is always referred to in 
bankruptcy and insolvency matters as the statute of 
Elizabeth. It made it a criminal offense knowingly to 
participate in a conveyance made by a debtor with an in- 
tent to defraud bis creditors, and declared that snch con- 
veyances should be void as to than; but protected pur- 
chasers of the property in any rights they acquired with- 
out knowledge of the fraud. "Hiis statute was largely 
declaratory of the common law. Since its passage it is 
generally looked npon as the soaroe of the rights of oredi- 

(2) Sac Si (1). 
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tors to defeat frandolent conveyanoeB. The creditor's 
remedy at cranmon law and under this statnte is simple. 
He realizes Ma claim out of his debtor's property by pro- 
ceeding against it by attachment or ezecutiDn, as if the 
title or possession or both were still in the debtor. He 
seizes and sells it as if it were still the debtor's property. 
If it cannot be sold advantageonsly by reason of a clond 
on the title created by the deed of conveyance, as often 
happens in the case of land, he may proceed in equity to 
remove the dond. 

§23. Same: &n buknipit^ ant As this statnte ex- 
isted before the settlement of the colonies, it is deemed a 
part of the oonuuon law of the states and regulates the 
rights of creditors in frandnlent conveyances even today, 
sabject to certain modifications and developments. It 
was this historical, part common law and part statutory, 
conception of a frandolent conveyance as developed in 
the varions states that Congress intended to be applied 
in determining wlien a debtor has vii^ted this section of 
the bankniptcy law (3). As there are nmnerons con- 
veyances which the common law pronounces fraudulent 
toward creditors— the machinations of debtors to cheat 
their creditors having assumed as many forms as human 
ingenuily conld invent— and which are, therefore, con- 
sidered acts of bankniptcy, an Kumination of scnne of 
than to ascertun their peenliar characteristics and also 
the miderlying principles of the ocoomon law and statnte 
of Elizabeth is essential to a correct understanding of 

(8) LanBlng Boiler Works v. Rjenaa, 128 Fed. 701. 
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what constitutes a violation of t}» section of the statute 
prohibiting snch conveyances. 

§ 23. Betention of poseeBsion by seller. It is a role 
nnder the common law and statate of Elizaheth, that, if a 
debtor makes a transfer of chattels by bill of sale and re- 
mains in possession of them, with no circmnstances tend- 
ii^ to e^lain his retention of possession, the transfer is 
a frandnlent conveyance. Thns, in an Engtish case, 
where a debtor owed the plaintiff £22 for goods sold and 
the defendant £191 for money lent, he purported by Mil of 
sale to transfer his entire household furminre and stock 
in trade to the defendant as security in payment of the 
debt, but remained in possession of the property; the 
court held that the conveyance was fraudulent and void 
as to the plaintiff, saying: "If a man sells goods and still 
continues in possession as visible owner of them, such 
sale is frandnlent and void as to creditors, and the law 
has been always so held" (4). Other cases have taken a 
less strict view, holding on a similar set of facts, that the 
retention of possession was merely some evidence of an 
intent to execute a fraudulent conveyance, but mi^t be 
rebutted (5). 

§24. OonTe3raiioea in onudderBtioii of lapport d 
Cnntor. Another fonn of conveyance which the courts 
have held fraudulent is that of a debtor transferring his 
properly to another for the latter 's promise to support 
him during the remainder of his life. This is the rule 
even where the debtor has no actual intent to binder bis 



(4) Edward! T. Hsrben, 2 Term ReiM>rtB, B8T. 

(5) ICartlndftle r. Bootb, 8 n. ft A. 498. 
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oreditorB. Thus, in one case, a debtor nho was seventy- 
two years old conveyed his honse and lot to another for 
the latter'a agreonent to support him the rest of his Ufe. 
At tiie time of the conveyance the debtor supposed be had 
paid all his debts, but it transpired later that he had cer- 
tain creditora. The eonrt held the conveyance was void 
as to those creditors (6). And this seems to be the role 
even thouj^ there is every posnbility of the debtor's liv- 
ing sufficiently long to make the property transferred in 
the conveyance only reasonably adequate c<mipensati<Hi 
for tl» support promised. The underlying objection is 
the transformation of the proper^ into a form upon 
whidi creditors cannot realize, althooj^ the pnmiise to 
support received in retnm was adequate valne for tiie 
property conveyed away. The mle in the varions states 
is almost uniformly in accord with that illustrated by the 
instance givoL But in England it seems a different role 
prevails (7). 

§20. Inadeqnapy of ^ioe. Li the preceding subsection 
the debtor received what ordinarily would be deemed full 
compensation for the transfer, yet creditors may attack 
such a conveyance owing to the fact that the compensa- 
tion was inadequate in that it was unavailable to them. 
S<nie courts have held that a sale by a debtor of prop- 
erty for which he received an inadequate price is fraudu- 
lent and may be avoided. Thus, it was held that the con- 
veyance of land worth two thousand dollars for the con- 
sideration of one hundred dollars was fraudulent, as a 

(9) BsetT ▼. JtduMon, 70 He. 2BS. 
(7) In T« JcAuaon, 20 Ch. Dtr. 8S9; 
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matter of law, leaving no question of fact even to be de- 
dded hy a jnry (8). Upon sncfa facts many courts wonld 
e&j that the jury should be permitted to say whether the 
conveyance was fraadnlent, while others say that these 
are not even inferences from which a jury can reasonably 
find that the conveyance was intended to be frandnlent 
(9). It wonld seem that the role ought to be that it is 
some evidence, wbidi may be taken into oonsiderati(m hy 
the jnry or court with other facta in determining whether 
the debtor intended to defraud his creditors. 

i 36. OonTeyance upon secret trust. A conveyance of 
property by a debtor to another, with a secret under- 
standing betwieen them that the latter is merely to hold it 
in trust for him for a time nntU financial troubles shall 
have passed, is void, and may be atta<^ed by creditors 
who are prejudiced by it. The rale is the same where 
the conveyance ia made to secure advances, bat the deed 
of conveyance, which far exceeds in value the amount of 
the loan, ia made absolute, with the secret underatanding 
that it is to operate as a mortgage inatead of making the 
deed in form a mortgage. Thus, a debtor conveyed land 
exceeding in value the sum of two thousand dollars ad- 
vanced to him as a loan. The deed purported to convey a 
title absolute. The intention of the parties was, in fact, 
that the title shonld be held merely as a security for the 
loan, and, when that was repaid, it shoold be reconveyed. 
It was held that the deed was void (10). In snch a case, 
where there ia no actual intent to defraud, but merely dr- 

(B) Ba^gln T. SdilMiUi, 16 Ore, SSO. 

(9) Jaeger v. Edly. BS N. T. 274. 

(10) Stratton r. Pulner. 63 N. H. (TrT. 
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cmnstances from which courts preeiime tmch an intent, 
the transferee may attach a lien to the land for the loan 
he made in good faith. 

§27. (kmT^anoes both to pay part debt and to defraud 
creditOTS. The law discouragee a eonyeyasce of property, 
part of which is to be applied in payment of an honest 
debt and the balance to be held by the transferee in trust 
to prevent creditors tTom getting it If the transfwee 
knows and participates in the debtor's intent to defrand 
his creditors, the conveyance cannot stand to any amount 
against the creditors. They may set it aside without per- 
mitting the transferee to retain a lien on the property for 
the amount of his honest claim. A grantor of land was in- 
debted to another in the sum of eight thousand dinars. 
To pay the latter he deeded him land whidi was worth 
much more than the amount of his claim. In order to 
make the transaction appear fair, the debtor and creiUtor 
jointly fabricated a fictitioua debt for board and washing. 
The court held the conveyance was fraudulent as to cred- 
itors, and refused to permit a lien to be attached for the 
honest debt of eight thousand dollars, saying: "The con- 
tention that the conveyance may be sustained to the ex- 
tent of the adequate and honest part of the ocmsideration 
is fully answered by the authorities, which hold that when 
the deed is fraudulent against creditors it is wholly void 
and cannot stand to any extent as security or indem- 
nity" (11). 

§28. Prefmnoit of creditors. At common law debtors 
were permitted to prefer creditors if they desired. By 

(U) Baldwlii T. Short, 126 N. T. 668. 
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giving a preference is meant the payment to one creditor 
of an honest debt withont paying a li^ proportion to 
others. And a debtor conld do this, if he did it with the 
actual intention of making payment merely, even though 
he intended not to pay others and even though the credi- 
tor paid knew thia fact. In a certain case a hnsband had 
land, for whidi he had made payment, conveyed to his 
wife in Batisfacti<ni of a debt he owed her for money she 
had loaned him after their marriage. The court held the 
conveyance could not be attacked by creditors. It arrived 
at this conclusion although the debt to the wife was barred 
by the statute of limitations (12). From this case may be 
deduced the principle that at common law and under the 
statnte of Elizabeth it was not a fraud upon creditors for 
a debtor to pay one of his creditors in full to the exclusion 
of others. 

$29. XxobsogtDg nOBrVxempt for exempt pmptartj. 
The universal rule in the various states allows a debtor, 
who owns non-exempt property, to exchange it for or in- 
vest it in exempt property, which creditors cannot take 
from him to satisfy their claims, without permitting the 
unpaid creditors to take any advantage of his action. A 
Nebraska farmer owned a farm worth sixty-one hundred 
dollars of which two thousand dollars were exempt from 
creditors and forty-one hundred not exempt. He sold 
this farm and invested all the money in a Kansas farm, 
all of whidi was exempt by the law of the latter state. A 
party who was a creditor while he owned the Nebraska 
farm sought to collect his claim out of the Kansas land. 

(12) rnoch T. UoUer, eS He. 826. 
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The court held he could not do this, as the debtor had a 
right to transform his property from non-exempt to ex- 
empt property vithont giving the unpaid creditors ai^ 
basis of complaint (13). 

§30. Vohmtary conveTsnoes. A very common fonnctf 
oonTeyance by debtors, which is attacked by creditors, is 
the BO-called voluntarj/ conveyance. By tiiis is mider- 
stood a transfer of valuable property withoat receiving 
compensation therefor, or, la short, as a gift Convey- 
ances by hnsband to vife or parent to child, as a gift, 
with no intention or thonght of hindering creditors are 
common, and whether or not eneh a conveyance can be 
sncoeBsfolly attacked by creditors depends upon the car- 
onmstances of the case and the jnriBdiotion where it is 
made. There is a well known principle of the law of f rand- 
nlent conveyances embodied in the language that "A man 
should be just before he is generous.'* It has particolar 
application to cases of volnntary conveyances made by 
debtors. 

S 31. Same: Oonflicthiff vinn* A debtor may make 
a volnntary conveyance, and as a result leave himself 
with insn£5cient property in his possession to meet his 
honest debts. Snch a conveyance as a gift is void and 
may be snccessfnlly set aside. If, however, he should 
make a voluntary transfer of prc^rfy and have remain- 
ing snffideut property to meet all of his debts, even after 
the transfer, scone jnrisdiotionB hold that the creditors 
have no basis for an attack on the transaction and others 
hold that they have. Chancellor Kent of New York, in 



(18) Flnt Itetlonal Bank r. Qiam, T9 F«d. TD& 
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laying down the role for that state, which is bnt a type 
of one class mentioiied, said: "If the party be indebted 
at the time of the volnntary settlement it is presmned to 
be frandnlent in respect to snch debts, and no circum- 
stance will pennit those debts to be a£fected by the settle* 
ment or repel the legal preetmipta<m of frand" (14). 
With no motive to defrand, the debtor's act is neverthe- 
less reprehensible in the eyes of the law, contrary to the 
principle that a man shonld be jnst before he is generous, 
and some conrts hold anch conveyances bad, entirely ir- 
respective of any actaal intent to defraud and of the fact 
that he had suffident property remaining to meet all of 
his jnst debts at the time of the conveyance. 

By far the greater nnmher of states, however, take the 
opposite view, and hold that where the debtor has suf- 
ficient property remaining after making the gift to meet 
all of his debts— that is, is solvent— the creditors cannot 
have the conveyance set aside to be applied to pay their 
claims. In one case a father, owing seven thousand 
dollars in debts and owning property valued at ninety- 
one thousand dollars, made a gift to his daughter, on her 
marriage, of property valued at from six to ten thousand 
dollars. Ten years later some of the debts were still un- 
paid, the debtor then having no other property. 13ie 
conrt held the deed could not be set aside (15). 

S 32. Ftwrf of sohrenoy. In connection with the latter 
rule, the relation between the amount of property and tbe 
amount of claims outstanding would depend largely upon 

(U) Beade t. Llrlngaton, 8 Jobosoo's Ch. <N. T.) 481. 
OS) Wamn r. Hoody, ia2 tr. 8. 182. 
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the property that is considered and the claims indtided in 
taking the estimate of the debts. Thus, land that is ex- 
empted (because it may be volmitarily nsed to pay debts) , 
notes, accounts, and all forms of assets are to be comited 
in making up the valne of the debtor's property. 

On the other band, beudes the ordinary debts which 
wonld concededly be considered, demands arising from 
tort, from breach of promise to marry, from a debtor's 
obligation as a snrety on notes that have not become dne 
and in the payment of which the principal bad not made 
default, fr<Hn a guarantor's obligation that another will 
perform a certain contract which was not broken at the 
time of the conveyance and perhaps never will be, and 
liabilities on secured claims and others of similar con- 
tingent and uncertain character, are to be counted in de- 
termining the amount of indebtedness. This rule is ap- 
parently adopted because persons having claims of the 
character enumerated may attack a frandnlent convey- 
ance and have it set aside, they being among the persons 
whom the law seeks to protect against the frauds of those 
who are obligated to meet these claims. Inasmuch as per- 
sons having such contingent claims have a right to com- 
plain of a fraudulent conveyance, their claims are in- 
cluded in the estimate of the amount of indebtedness. 

This conmion law test of insolvency is very difFer«it 
from that l^d down by the provisions of the Axit (16), 
and is only to be applied when the trustee in bankruptcy 
seeks to set aside a frandnlent conveyance. It is much 
more drastic against the debtor, in that it permits the tras- 

(16) Sec U (IB). 
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tee or attaokuig party to add to the clums deemed 
provable under the Act many that are not provable, and 
thus to swell his indebtednesa and increase the poBeibili- 
tieB of an inaolveat condition. Compare §5 77-78 beloT. 

§ 33. Totnre creditfffs may attack ftandTileiit conTey- 
anoei. The English Parliament in 1570 passed an act, al- 
ready referred to, with reference to fraitdnlent wmvey- 
ances, and fixed certain penalties for making them or par- 
ticipating in them. It is to this act (17) that the fonnda- 
taon of the laws of fraudulent conveyances is frequently 
erroneously referred, as it in fact existed even before 
the passage of this statute. However, it added certain 
features to the connnon law rules. Among these is the 
right it gave persons who were in no sense creditors at 
the time a fraudulent conveyance was executed to attack 
such a conveyance. It aimed to protect all creditors and 
"others," as stated in one part of the statute, and all 
"persons," as stated in another part 

So it has been settled that if a party makes a convey- 
ance of his property, with the express intent to become 
indebted to another in the future and to defraud him of 
his claim by means of this trick, such creditor may defeat 
the transfer, although he was not a creditor and bad not 
even a claim against the debtor at the time of the trans- 
fer. It has also been held, that, if a debtor were indebted 
to another when he conveyed property as a gift, and then 
subsequently incurred other debts, which were not paid, 
the future creditor could set aside the conveyance by 
merely showing that the debtor owed debts at the time of 

<17) U minbetb, e, t. 
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the convejanoe. The theory of the deeison reatB upon a 
role that where a -volnntary conveyance i8 frandnlent 
as to present creditors it is fmndnlent as to fntnre credi- 
tors (18). 

} S4. H6ir intent to defhind futare erediton itaoira. 
To prove an actual intent— a state of mind— to defraud 
fntnre oreditora is, of course, difficult to do. As a conse- 
quence it may be inferred from the surrounding drcnm- 
stances. Thus, it has been held that the mere existence 
of a debt at the time a voluntary conveyance is made, 
leaving insu£Bdent property to pay it, is sufficient proof 
to establish the intent to defraud, even though the exist- 
ing creditor had since heea i>aid (19). And the fact that 
a debtor immediately entered into a hazardous business 
is considered strong evidence tend^g to prove such in- 
tent (20) but it is not conclusive proof. 

§ 36. 0«i«nl anignmeiibi for benellt of oreditOTt. A 
common device resorted to by a debtor in stringent eir- 
cnmstances is to make a transfer of all his property to an- 
other as trustee, in trust to distribute it or its proceeds 
among all of the creditors. In the absence of statutory 
prohibition there is no objection to such an assignment 
However, such an assignment cannot contain provisions 
that tend to delay the creditors. Titus, in a case where 
the deed of assignment provided that the assignee should 
in his discretion carry on the business for such time as he 
should think It for the best interests of the creditors and 
necessary for the purpose of prevmting shrinkage or 



(18) rreeman t. Pope, S Ch. App. 888l 

(19) Manton v. Uanton, M He. 476. 

(20) HaKermtB t. HnchaimB, 46 N. J. B. 2B3. 
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loss, the court held the conveyance was frandnlent, as 
the deed attempted to leave the question whether the 
debtor should have further indolgence with him instead 
of with the creditors, where it belonged <21). Making 
such a conveTance is an act of bankmptcy onder that por- 
tion of the Act which prohibits frandulent conveyances. A 
general asmgnment which has no features that are ob- 
jectionable nnder the oonunon law is prohibited by an- 
other portion of the statute (22), and the act of making 
snch a conveyance subjects the grantor to a bankruptcy 
proceeding in the Federal conrts. This proceeding is not 
based on the ground that the debtor made a fraudulent 
conveyance, but on the groond that he made a convey- 
ance prohibited by the Act, 

§ 36. Assignments with |Rtf erences. At common law 
an assignment wherein a debtor made provisions for 
paying some creditors a greater proportion of their claim 
than others was allowable. Preferences are entirely un- 
objectionable at common law. Such assignments are, 
however, in most states prohibited by statute, and are, as 
will be seen below, prohibited under the national bank- 
ruptcy law by making a preference an act of bankruptcy. 
By the law of some states, if a deed of assignment contains 
a clause providing for a preference to some creditor or 
ereditora, the entire deed is void and of no effect and is 
treated as a fraudnl^it conveyance. Other states merely 
invalidate the clause giving the preference, and permit 
the creditor whom the debtor sought to prefer to receive 

(21) Oardner t. CommncU NbHoiwI Bank, 90 III. SBS. 

(22) Sea 8a (4). 
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only his pro rata portion the same as other general 
creditors. 

§37. PTefermcei. It has been stated above (§28) that 
a preference is the payment by a debtor of an honest debt, 
or a portion thereof, to one or more of his oreditors with- 
out paying a like proportion to other creditors. It was 
also stated that this may be done at common law. This is 
not tme under the Act (23). Either voluntarily giving, 
or involuntarily and unavoidably suffering and permit- 
ting (24) a preference to be acquired, constitotes an of- 
fense under the statute upon which a petiticm in bank- 
ruptcy can be based. 

§ 38. How creditOTB may force debUw to oommit an m( 
of bankruptcy. It is in connection with the law of prefer- 
ences that creditors are ^ven a means under the statute 
of forcing an insolvent debtor, who makes no move other- 
wise prohibited by the law upon which proceedings 
against him may be based, to commit an act of bank- 
ruptcy. This they accomplish by procuring a judgment 
against him, levying upon his property, and fixing a day 
for its sale. If he fails to vacate, the levy within five days 
of the day set for the sale, he will have committed an act 
of bankruptcy (25). If, on the other hand, he pays the 
judgment and thus vacates it, being insolvent, he will 
have paid the judgment creditor in full, whereas no pay- 
ment has been made to other creditors, and will have vio- 
lated another part of the law (26) , If he does not vacate 

(28) Bee 8a (2) and (8). 

(24) WllBos T. Nelson, 188 U. & iSL 

(26) Sec. 3a (3). 

(26) Sec. Sa (2). 
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tlie lien he Till be gmlty of an act of bankniptc7, and be 
vill not escape it if he does. Under such drcmnstances 
he can only avoid the preferential sections of the law by 
having a friend advance the money and release the daim 
for him withont diminishing bis assets. 

§ 39. Statutory admiflsions by debtor. Under the last 
portion of the section defining acts of bankruptcy (27), 
that of admitting inability to pay debts and willingness to 
be adjudged a bankrupt on that ground, natural persons 
are, of course, indnded. It was at one time questioned 
whether a corporation conld be adjudged a bankrupt on 
this ground, it being argued that to permit it would be 
tantamoimt to permitting a corporation to become a vcA- 
ontary bankrupt, which was expressly prohibited by the 
Act (28). This contention was, however, repudiated, and 
it is now well settled that a corporation, as well aa a nat- 
ural person, may, by authority of its board of directors, 
make an admission in writing of its inability to pay its 
debts and its willingness to be adjudged a bankrupt on 
that ground, and may thereon be adjudged a bankrupt 
(29). It is also well settled that insolvency in sudi a pro* 
oeeding, as in a proceeding based on the debtor having 
made a voluntary assignment (30), is immaterial. These 
are the only portions under which solvency is immaterial. 
They tend to show that bankruptcy proceedings may take 
the form of merely distributing estates, a proceeding sim- 
ilar to that of proceedings in courts of probate where es- 

(27) S«c 8b (fi). 

(28) 8«c4a. 

(20) B« Uoend) & Boob. 130 Fed. 68tL 
(80) W«rt Go. T. Lw, 174 U. ft OSa 
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tatm of deceased perB<ni8 are administered, the only ftme- 
tion of sneh court being to dlBtribnte the assets. The 
banlcmpt07 court distributes the property, and, in addi- 
tion to what is done in a probate court, may grant a dis- 
obarge from the unpaid portion of the debts, 

S 40. TMal and adjudication: Totambuy oases. In 
voluntary bankruptoy oases where the debtor of his own. 
▼oUtion petitions the court to be adjudicated a bankrupt, 
the order of adjudication is entered by the court as a 
matter of course. No issues are made up to be tried 1^ 
court or jury. If the applicant is amenable to the law 
and the court has jurisdiction, no objection can be inter- 
posed by creditOTB or oQiers wiiidi would prevent the 
entry of the order. If the petitioner is inaolvent, his elec- 
tion to ralnnit himself voluntarily rather -titan wait to 
liave bia creditors compel him to submit, as they have 
the power to do, is conclusive. If, on the other hand, he 
is not insolvent, and desires to discontinue business and 
to make a distribution of the proceeds of his property 
among his creditors, any balance remaining after they are 
paid to be paid to him, he is made his own judge as to the 
expediency and advisability of applying to the court for 
assistance in accomplishing this purpose. 

§ 41. Same: Lmtlontaiy eases. In involuntary casea, 
on the other hand, creditors are endeavoring to coerce an 
unwilling and reluctant debtor to give up his property 
for the benefit of his creditors. The basis of their action 
rests npon some act which the debtor has done which is 
sufficient to make him amenable to the bankruptcy law, 
and it carries with it, as do all bankruptcy proceedings, a 
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di^t tings of disgrace. The debtor, to Bave his bnaineBS 
and property as veil as his honor, in nuuiy instances de- 
fends against the prooeeding. His defense is set np by 
what is known as an answer. The oase is then at iasoe 
and a hearing before a judge— or a jury, if a iqwcdal re* 
quest is made for a jury (31)— ia necessary to determine 
the issne presented hy the petition and answer. The fol- 
lowing are some of the issnes tiiat may be passed upon 
at sndi a hearing. 

§42. Same: Issnes presented for detennination. TIm 
debtor, commonly called the respondent, at snch a hear- 
ing may claim that he is not engaged in a bnnness or ot^ 
cnpation of such a character as to make him amenable to 
tiie Act, or that he does not owe sofficient debts to entitle 
the petitioners to proceed against him. He may deny 
that he committed the act of bankruptcy alleged in the 
petition. Bte may assert that the petitioning creditors 
or scane of them have no claim against him; or that their 
claims, or some of them, are not provable— a prerequisite 
to entitie them to be petitioning creditors; or that the 
amount of their claims is insufficient to sustain their ac- 
tion. Hemay show that he did not have his domicile, resi- 
dence, or his principal place of business in the territorial 
jurisdiction of the court for six months, or the greater 
part thereof, immediately preceding the filing of the peti- 
ti<m. If the issue or issnes tried are decided for the peti- 
tioners, the court enters an order of adjudication; and 
from that time the bankrupt and his property are to be 
dealt with in accordance with the provisions of the statute. 
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CHAPTER IV. 
nUS^EE AHD PEOPSKTT. 

Seotiok 1. The Tetjstes. 

S 43. PnnrialauJ offloer: BeoeLver. After the filing 
of a petition, whether voluntary or involtuitaiy, and be- 
fore an adjudication, or afterwards and before the alec- 
ti<Hi of a tnutee, the bankmpt(7 court may appoint, at 
the instigation of a creditor, a receiver to conserve the 
property and guard the IntereBts of creditors in the in- 
terim between his appointment and the election of a tms- 
tee. Were it not for some such provision, placing the 
property in the cnstody of the conrt by its receiver, es- 
tates wonld deteriorate, be wasted, or lost. Snch a pro- 
visional <^cer is necessary to bridge the gap between the 
filing of the petition and the election of a tmstee. His 
duties may extend further than a mere preservation of 
the property, as where perishable articles are found in 
the estate, or raw or unfinished materials in the course of 
manufacture exist at the time he takes poesession. It is 
nsaal in snch cases for the court to authorize him to sell 
the perishable property, and to continue the business suf- 
ficiently long to nse np the raw material or to finiah np any 
nnfinished article of commeroe (1). Tke receiver is en- 
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titled to oompensation for auch Bervices wticli is tiBiiaUy 
regulated by the compensation given to a trustee. 

The receiver is pnt in possession of the property merely 
as a temporary officer. In many instances, where the 
court denies the application of the petitioning creditors 
and dismisses their petition, the receiver is the only officer 
who takes possession of the property. If the court re- 
fuses the petition, the receiver turns the property back to 
the alleged bankrupt and the case is ended. In other in- 
stances, he merely holds the property until the debtor 
offers a' composition to his creditors, i. e., a certain per- 
centage of all claims outstanding. If this offer of settle- 
ment is accepted by the creditors, the property is turned 
back to the bankrupt. 

§44. Election and qnaliflcation of tmstee. The perma- 
nent court officer is the trustee. His position is only pos- 
sible in cases where there has been an adjudication. After 
the adjudication the creditors hold a meeting and elect a 
trustee. The persons entitled to vote are those who hold 
provable claims against the bankrupt (2). The majority 
in number and amount of creditors is necessary to elect. 
In case of a failure of the creditors to elect, it becomes the 
court's duty to appoint a trustee. A creditor, in order 
to be entitled to participate in the election, must show his 
qualificatiou by a sworn statement of the nature and 
amount of his daim. This he does by presenting what is 
called a proof of daim. This same proof is Bubsequently 
made the bass for the payment of dividends. In case the 
creditor does not desire to or cannot attend personally, 
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he may authorize any penon to act as his attorney by giv. 
ing to such person a power of attorney. "Rus attorney 
may do whatever the creditor might if he were present. 

Before the tmstee enters npon the performance of hia 
dnties he is reqoired to qualify for his office by entering 
into a bond to the United Statos, with sureties to be ap- 
proved by the court The bond is conditioned for the 
faithful performance of the official duties (3). The credi- 
tors fix the amonnt of the bond, or, in case they fail to do 
BO, the dnty devolves npon the conrt (4). 

§ 4S. Dotifis of trortee: ^ take pouession of jmp- 
arfy. After the tmstee has been elected and qualified 
l^ giving his bond, he is in a position to assnme the dnties 
of his office. It devolves npon him as tmstee to take ea- 
tire diarge of the bankrupt *& property, be its cnstodian, 
and care for it until sold. If a receiver has been ap- 
pointed in the proceeding, who is in chai^ of the prop- 
erty at the time of the trustee's qnalificatioo:, he receives 
possession from him. If not and the bankrupt is still in 
control of the pix^rty, the tmstee succeeds to his pos- 
session. A discnssion of the different kinds of property 
that the trustee takes appears below (5). 

§46. Same: To set apart banknqtt'saemptioiu. l%e 
laws of the various statos provide, either that certain 
specifio property named or else property valued at a 
given amount shall be protected, at all events, from the 
claims of creditOTS. Such laws are known as exemption 

(3> Sec. 00b. 
(4) Sec. BOc. 
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laws and the right thus to hold property is known as the 
right of exemption. The bankruptcy lav observes the 
varions state laws on this subject, where they are not in 
conflict with it (6). Title to exempt property does not 
passtothetnistee,aBwiUbeseenIater (§64). Ifhe takes 
possession of it where the statute makes certain speofio 
property exempt, as the homestead, for example, it is his 
dnty to deliver tiiis back to the bankrupt. In states where 
the bankrupt may claim any property be has, valued at 
not to KECeed a fixed amount, it is the trustee's duty to set 
apart for the bankrupt the property be chooses to take as 
his exemption (7). 

§ 47. Same: To bring niit to leoorer property and 
assets. In the course of the administration of a bankrupt 
estate, it becomes a part of the trustee's work to make in- 
vestigation into the affairs of the bankrupt to ascertain 
what property he has concealed; what fraudulent con- 
veyances, preferences, and transfers, void against credi- 
tors by the laws of the state, he has made; and what liens 
were affixed to bis property by legal proceedings. A dis- 
cussion of the time limit required by the Act to make sncb 
interests available to the trustee, the nature of the inter- 
ests, and the sources of the trustee's title to them is given 
below (8). He is assisted in this undertaking by the 
court, which has power to compel the bankrupt to testify 
as to Qie present and past condition of his affairs, as to 
Ms dealings with bis creditors and others, and as to the 

<S) Bee 6b. 

(T> 8«c. 4Ta <U). 

(8) See It eT-S2. 
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Bmonnt, kind, and whereabouts of liiB property (9). Other 
witnesses may also be subpoenaed to testify (10). In case 
he makes a discovery of interests of the character men- 
tioned, it derolves upon him to institnte the proper legal 
proceedings, or to take whatever steps are necessary to 
realize on these interests. He is also the officer to.coUect 
any outstanding acconnts receivable. 

§ 48. Same: To reduce all proper^ to money and pay 
dividends. The nitimate object of the entire proceeding 
for the creditors is to have the money, realized by the 
trustee from whatever source, distributed pro rata among 
them as dividends (11). To do this it is necessary for 
him to sell the property or assets, and to reduce to money 
any interests he has as trustee (12). This he is obliged 
to deposit in a bank or depository deugnated by the 
coort (13), and he must account for all interest received 
on money deposited (14). 

§49. Same: To keep aoconnts, make reports, and givv 
infOTmatuHi. In addition to the duty of collecting the 
property and assets, reducing them to money and dis- 
tributing it among creditors, the trustee is obliged, by the 
provisions of the Act, to keep accounts showing all money 
received and from what sources, and all amounts ex- 
pended and for what purposes (15) ; to fnmish such in- 
formation concerning the estate as may be required by 



(») 


S«c. 4Tb (9). 


(10) 


Sec. 41s. 


(11) 


8m. 4Ta (S). 


(12) 


SW. 4Ta (2). 


(«) 


8m. 47a (8). 


(11) 


8ec. 4T. (6). 


(W) 


S«. 47a (6). 
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parties in interest (16) ; to report to the court from time 
to time the condition of the estate and the amount of 
money on hand (17) ; and to make final reports and file 
final acconntfl (18). 

§ 60. Compensation ot tnutee. The law fixes a scale 
of charges the trustee may make. It is based on the 
amonnt of money disbursed by bim. Thus be receives not 
to exceed six per cent on the first $500 or lees; fonr per 
cent on moneys in excess of $500 ; two per cent on moneys 
in excess of $1500 and less than $10,000; and one per 
cent on moneys in excess of $10,000 (19). In small es- 
tates the compensation is frequently very small and in 
no manner commensurate with the work done. lu laige 
estates, on the other band, a very reasonable compensa- 
tion is provided. One of the serious defects of the Aot 
of 1867 rested in its lax methods of oompfflisating the 
officers of the court Too much, latitude was allowed the 
jndges in awarding fees to assignees in bankmptcy. This 
Act has not met with severe criticism on this ground. The 
opportunities, however, for lai^ fees for attorneys for 
the tmstee still prevail and are at times abused. 

BlOnON2. TiTLB Aim PBOFEKFT pASSmO TO l^iraTBB FBOM 

Bankbuft. 
$ 61. In gvnenJ. In considering what pr^)erty passes 
to the tmstee, attention is again directed to the fact that 
natural persons, no matter in what business engaged nor 

(16) Sec. 4Ta <S). 

(IT) Sec. 47a (6). 

(18) Sec 4Ta (8). 

(U) Sec 4Siu 
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vhat their ocenpaticms, may beomne bai^inipts; and that 
all natnral persons, except wage earners or those en* 
gaged in fanning or the tillage of the soil, and many 
artificial persons may 1m ccanpelled to be banknq)t8. With 
persons of so many oocapations subject to the Act, the 
character of the property owned and thus involred in 
bankruptcy becomes as widely diversified as the prop- 
erty interests man cherishes. 

As bankruptcy proceedings are for the benefit of the 
creditors; as they, on the one hand, are primarily in- 
terested in having everything owned by the bankrupt, 
from which value can be realized, pass to the trustee; 
and as the bankrupt, on the other hand, is desirous of 
retaining as much of Ms property as is consonant with 
reason and the provisions of the law; conflicts have arisen 
over what property interests pass. Then the question 
as to when the, titie passes, whether at the time the 
petition is filed or at the time of the adjudicati<xi, has also 
ariseoL The source t ft tl^g tniBtii6' B_litlR to the interests 
that pass,VhetIier it is derived from the bankrup^from 
the (auditors, or from the express provisions of the law 
has been made of peculiar importance by certain decisions 
of the courts. 

In this Section the interests passing from the bankrupt^ 
and the time at which they pass will be discussed. In the 
two following Sections rights derived by the trustee from 
other sources will he considered. 

§52. Time and manner of vesting title, ^tirely apart 
from tile kinds of property the tmstee takes and the 
sources of his title is the manner in whidi title is vested 
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in him and the time at which it Tests. Under the act of 
1867 it was necessary for the hankrapt, before the trustee 
acquired any title, to make a deed of conveyance of his 
pn^rty. Under the present Act the title to all the rights 
and interests the tmstee takes, from whatever sonrcef 
vests by operation of law (20) withont any transfer by 
deed or other instrument, jost as an heir at law takes 
title to lands of his anoeator. The title vests in him at 
the time of his appointment and qnalification, bnt re- 
verts and dates back to the time of the adjudication. Hba 
quantum of property is determined and delimited by the 
date of the petition, and if, between that time and the 
adjndioation, there has been an increase of such prop- 
erty, he takes the increment as a portion of the estate (21). 
But any property the bankrupt acquired after the filing 
of the petition, entirely independent of what he had be- 
fore, beltmgs to him. Thus, property earned by him after 
that time cannot be taken by the trustee. But property 
given to him by the will of (me who died at 8 : 45 A. M. 
when the petition was not filed until 2 : 30 P. M. of the 
same day passes to the trustee (22). The line of cleavage 
between what property belongs to thp bankrupt and what 
to the trustee is fixed by the date of filing the petition. 
Between this time and the time the title is vested in the 
trustee it remains in the bankrupt, and is thus in danger 
of being transferred by him, or of being wasted or lost 
It is to prevent such transfer or loss during the interim 

(») Sec. 70a. 

(21) In re Pearl, 4 Am. B, R. B78. 

<22) Be UcKenna. 137 Fed. «U. 
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that a reoMver is put in possession of it as stated in 
§ 43, above. 

S 63. Doonmenti. Section 70a is the important seoticm 
of the Act defining the different interests that pass to the 
tnutee. The first subdivision of this section provides 
that the tmstee shall be vested with the title of the bank- 
rnpt to all doemnents relating to his property. The act 
defines " document " as any book, deed, or instmment in 
writing (23). The tmstee is, therefore, vested by opera- 
tion of law not merely with the right to inspect the bank- 
rapt 's books, but with their title. He also takes any and 
all deeds, promissory notes, bills of exchange, bonds, se- 
enrities, checks, contracts, hank books, and all papers 
relating to his bnsiaess (24). 

§S4. PatantB, patent-rights, oopyrifi^ts, and trade- 
maiki. The tmstee is vested with the title of all patents, 
patent rights, copyrights, and trademarks the bankrupt 
owned at the time the petition was filed (25). This does 
not entitle the trustee to the right to have mere applica- 
tions for patents on which no patent ri^t has yet been 
issued. The applicant has no interest which can be called 
a patfflit ri^t before its issuance, although he may have 
the title to an invention whidi in his belief is patent- 
able (26). 

§ 66. Powers. The statute says the tmstee shall be 
vested with all the powers which the bankrupt might 
have exercised for his own benefit, but not those which 

(28) Sec la (13). 

(24) Id re Rem. 186 Fed. SSS. 

(26) Sea 70a (2). 

(26) Id re DaoD, 129 Fed. 400. 
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he might have exerdsed for some other person {27). No 
dedson has defined what Ib meant hy a power as used in 
the Act The courts have said that it did not mean a power 
to realize on a liqnor license (28), and that a husband's 
right in his wife's real estate is not a power (29). The 
powers recognized b^ the common law of which creditors 
conld avail themselves were those that debtors might 
have exercised in their own favor by char^^ng certain 
lands with liens, but which they exercised in favor of an- 
other withont receiving any compensation. The properly 
affected by a power exercised for the purpose of making 
a gift conld be taken by creditors as a volnntaiy con- 
veyance to defraud them (30). If, however, the person 
entitled to exercise the power had never dcme so, creditors 
had no way to compel him to exercise it so that they 
coold acquire the property affected by the exercise (31). 
It would seem, however, that by virtue of this provision 
of the Act, giving to the tmstee all powers which the bank- 
mpt could exercise for his own benefit, the bankrupt could 
he compelled to zeroise the power in favor of the trustee. 
§ 56. Frandnlent conv^yBnoes. The act says that the 
trustee shall he vested with the title of the bankrupt to 
all property transferred by him in fraud of creditors (32). 
As stated in the discnssion on fraudulent conveyances 
(§§ 62, 67-68, below), the bankrupt has no title to property 
he has conveyed in frand of creditors as between himself 



(27) Sea 70k (8). 

(28) VMmc t. Ctuhman. lOS Fed. 860; SBt. 
(20) HeMdUne t. Prince, 90 Ted. 602. 
(SO) GUman v. BeU, 99 lU. 144. 

<ai) Holmea t. OoghUl, 7 Vtmy. 406. 

<82) Sec. Tte (4). 
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and his transferee. Ab to creditors, however, the title 
can be reacquired and sold to pay their claims. It is the 
title of the creditors, their right to revest the title in the 
bankrupt for the purpose of paying debts merely, that the 
tmstee takes. A completer discnssion of the source of 
the trustee's title to property fraudulently transferred is 
given below (§§62, 67-68). 

§ 57. Transferable and leriable pnq[»«rty. By far the 
most comprehensive part of section 70a, the principal 
section defining what property the trustee takes, is the 
portion which gives to him the titie to all the bankrupt's 
transferable and leviable property (33); the Act says, 
"property which prior to the filing of the petition (the 
bankrupt) could by any means have transferred or which 
might have been levied upon and sold under judiml 
process against him." This includes almost everything 
which the bankrupt actually owned and from which the 
trustee could realize value for the benefit of the creditors. 
It is also thought to include property which he has made 
the subject of a transfer, voidable as against some per- 
sons, but which he no longer owned. As creditors may 
disregard a transfer made to defraud them, and, in law, 
consider the bankrupt as the owner, levy on such prop- 
erty, and sell it for their benefit, fraudulent conveyances 
are also thought to pass to the trustee by virtoe of this 
provision. Although such property is no longer trans- 
ferable by the bankrupt, it may be levied on and sold 1^ 
creditors under judicial process against him, but it was 
not the bankrupt's property at the time of the filing of 

(88) Sec. 70a (6). 
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the petition and section 70a does not purport to give the 
tmstee anything except what the hankmpt owned or to 
which he had title. The real source of the trustee's title 
to fraudulent conveyances will be more fully discussed 
later (§§67-68). 

§ 68. BamK dnitratinu. Under this provision all 
tangible property, whether real or personal, of which 
the bankrupt is in possession at the time of the filing 
of the petition, and also all that is in possession of an- 
other as tmstee (34) or bailee for the bankrupt, whether 
scheduled or not, passes to the trustee in bankruptcy. 
Hie husband's marital interest in his wife's land, con- 
sisting of his right to use and enjoy it during their joint 
lives, regardless of the birth of issue, passes to the tms- 
tee (35). A dower interest of one spouse (dower being 
substituted for curtesy by the statutes of some states) 
in lands of the other, who is dead, passes to the trustee; 
but the interest of eittier qwnse before the other's death, 
being a mere possibility dependent upon whether the 
bankrupt spouse outlives the other, does not pass (36). 
From the foregoing illustrations it follows that lands 
the bankrupt has leased to another and from which he is 
collecting rent, and also lands which he holds under a 
lease from another, become the trustee's property. In 
the latter instance, the trustee may find the rent all paid, 
and, if not paid, past due, so that the landlord holds a 
provable claim. In either case he would be entitled to the 
lease as an asset free from any obligation to pay rent. 

<84) la r« Jofle; Paddnr Co., 138 VtO. 026, 627. 

(85) In TC Htrqnette, IDS red. 777 (atxtliig ctwunon law rnl«). 

(86) In re nnnell, 18 A. B. B. 21. 
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Where, however, the rent has neither been pud nor ma- 
tured into a provable claim and ita payment woTiId be a 
bnrden upon the estate, he may elect to abandon bis in- 
terest in the leased property (37), vherei^xm it again 
becomes the property of the bankrupt, who may be made 
to pay the rent coming due after bankmpbT' and to per- 
fonn the contract of lease, alihongh he has procured a 
discharge. See § 96, below. All snch interests in land 
pass, becanse they are transferable hy the bankrupt or 
because they might have been levied iqion and sold under 
jndidal process against him. 

§69. {Huwes in actloiL It was stated above (§53) that 
the tmstee was vested with the title to aU promissory 
notes, bills of ezdiange, bonds, secarities, checks, con- 
tracts, and bank books. He is not merely vested with the 
title to the docoment, but with the beneficial interest to 
be derived from its enforcement He may realize upon 
all stocks, bonds, commercial paper, mortgages, and ac- 
counts collectible, including bank accounts. He also takes 
all merchandise and stock in trade. The foregoing are 
clear instances of property that passes under the trans- 
ferable and leviable provision, there being little qoestion 
but that the interests are transferable by the bankrupt. 
It has been held that a bankrupt's seat in a stock eudiange 
passes, although by the rules of the exchange the pur- 
chaser may be refused membership. The bankrupt has 
the power to surrender his interest in his membership to 
another, the latter taking it subject to the risk of pro- 
curing his election by the exchange. The courts take the 

(87) Watson v. UerriU, 136 Fed. 859. 
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vieT that liiis membership, having value and being ca- 
pable of tranefer hy some meaog, bel<mgs to the tnis- 
tee (38). Another peculiar interest that the oonrts have 
held to be transferable by some means is the interest of 
the holder of a license to sell liquor, even thongh the 
transferee of snch a privilege may be required to procure 
the assent of some ofScial body before being entitled to 
exercise it (39). 

§ 60. Life imniTanoft pdirass. By the laws of many 
states life insurance policies axe exempt from creditors, 
and under the Act this exemption is preserved to the 
bankrupt (40). In snch polides exempt by state law, 
the tmstee takes no interest FnrUiermore he takes no 
interest in policies taikea out on the life of the bankrupt, 
payaUe absolutely to another or assigned to another 
(41). Policies of life insurance may be made payable in 
all events to the bankrupt or his estate. Snch policies, if 
they have value, pass to the tmstee. They may be made 
payable to a third person, as wife, child, or relative ; and, 
if such third person die before the insured, thwi to be 
payable to the latter's estate. If either the insured or 
the benefidary becomes bankrupt, the trustee takes his 
interest (^). Likewise, if the policy is payable abso- 
lutely to a third person and he becomes bankrupt, the 
trustee takes the interest (43). Similarly, where a policy 
is made payable to the insured at the end of a fixed period 

(88) Page ▼. Bdmtmds, 187 V. B, D06L 

(88) In re Becker, 98 TeO. 40T. 

(40) Sec a& ; Holden v. Stratton, 196 n. S. 200. 

(41) In re Steele, 98 Fed. Ta 

(42) In ra Welling, 118 Fed. 189. 
(48) In re Steele, 98 Fed. 7B. 
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of time, but, if inmiTed shonld die before fliat time, thea 
to some third penon, the tmstoe takes the intnest of Qie 
insnred (44). It posses, of oonrse, subject to the rigiits 
of the third person. Should the third peiBon bectnne 
bankrupt, his tmstee wonid be entitled to bis interest in 
the policy. Bnt in such a ease, where the insured has 
designated some third person benefidarjr bat has le- 
serred the ri^t to change the benefidary at any time, 
he bong capaUe at the time the petition was filed of 
transferring the beneficial interest to himself, the trustee 
talffis the policy free from the interest of the beneficiary 
(45). 

1%e interests in life insoranee polidee always pass, 
even in the states that do not make them exempt, subject 
to the right of Ae insnred banknq>i to pay the tmstee the 
snrrender valne, if the policy has sudi a value, and thus 
redeem it fr<an the ereditms. This he is obligated to do 
within thirty days after the insnranoe company has stated 
to the tmstee its cash surrender value (46). In states 
where snch policies are exempt, such redemption is, of 
course, not necessary. 

( 61. Bights ot action. The Act says that the trustee 
shall be vested with the title of the bankrupt to all rifj^to 
of action arising upon contracts, or from the unlawful 
taking or detentitm of, or injury to, Ms property (47). As 
steted above (§59), the right to bring suit on oommerraal 



(44) Id n Boftrdman, 108 Fed. 788. 

(46) Foxhever v. Order of Bed CraH. 24 Ohio dnnlt, M (not a 
bttBkmpbT caw). 
(46) Sec. 70a (S). 
<4T) Sec TOa (6). 
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paper, Ixmds, and open accounts passesa to the trnstee. 
This portion of the Act gives the trustee the right to sue 
upon contracts between the baokrapt and third persons 
when broken by the latter, by virtne of wbich breaches 
the bankrupt is entitled to damages. An instance arose 
where a coal mining company contracted to deliver to the 
bankrupt 5,000 tons of coal per montih for a year. After 
deliveries became dne, the company refused to carry ont 
the contract, and the petition was filed after the time of 
the performance of the contract had expired. In snch a 
case the trnstee may sne the company for the damages. 
The sxmi to be recovered in snch a case is not the fixed 
snm nsnal in cases of notes, bonds, or accounts, but con- 
sists of an nnliqaidated snm to be fixed by a jnry or court, 
fbe amonnt depending npon general market conditions at 
the time the contract shonld have been performed. It 
has also been held that the trustee is vested with the right 
to sue for nsarious interest. This was npon the ground, 
however, that the bankrupt could have transferred the 
right to sne to another by the law of the state where the 
usurious contract was made (48). It thus passed to the 
trustee rather under the leviable and transferable por- 
tion of section 70a than under this portion of it. An in^ 
stance where a trustee was permitted to sue for injury 
to the bankrupt's property is given in a decision (49) 
where he maintained an action against the bankmpt's 
landlord for negligently aUowii^ water to do injury to 
the premises the bankrupt had leased from him. The 

(48) Flnt NftUonal Bank v. Lasater, 196 U. S. 116. 

(49) la re Becher Brah, 1S9 Fed. 866. 
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damages the bankmpt conid have reoovered had the bank- 
raptcy not intervened, the tnutee has the rig^t to recover. 
§62. Bonroe of tnift«e'i title. The trostee, by the ex- 
press language of the Act, U vested Trith the baiUcntpt's 
title to all the interests so far discossed, which he takes 
nnder this section of the Act This secti(m ( 50) may even 
he constmed to give to the tmstee the hankmpt's title to 
property conveyed in fraud of creditors, as intimated in 
§ 57, above. If the bankmpt had title to aach property, 
no difficolty could be experienced. It seems the better 
view wonld be that section 70a purported to pass to the 
trustee only property the title to which wbb in the bank 
mpt at the time of the filing of the i>etition. This would 
appear to be the intent gathered tiosa a reading of the 
entire 8ecti<HL It will be fnlly shown below (§§ 67-68) 
that it is not necessary to trace the trustee's title to 
fraudulent conveyances to the banknipt as a source, but 
that the trustee's real source of title to such property, 
and to propOTty that is the subject of a transfer void 
by the law of the state for fulnre to comply with its 
recording laws, is the bankrupt's creditors. As to any 
other property vested in the tmstee by this section, be 
derives his title from the bankrupt. He takes it by reason 
of the fact that the bankmpt had it as his own, and aa- 
serted or could assert a benefidal interest in it, whether 
in his possession or not, or whether the title was in him or 
another for him. Sudi an actual tiUe is clearly distin- 
gnishable trom the entire absence of title in the bankmpt 
occurring in fraudulent oonveyanoes. In such omvey- 

<M) SecTCtt. 
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ances lie neither has an actnal title, nor is he in a position 
to assert any interest in them. Because of the entire 
absence in the bankrupt of any title or interest, it would 
seem this section oonld not be relied npon to transfer to 
the trastee any title to frandnlent conveyances, as it in 
tenoB only conveys the bankrupt's title. 

§ 63. Proper^ passes to tmstee Just as baskrapt held 
it. The general role is that the tmstee takes whatever 
interest the bankrupt had. Thus, if the latter's land is 
subject to a mortgage, a vender's lien, or a tax or me- 
chanic's lien, the tmstee takes it subject to that incum- 
brance. Furthermore, if the husband, seized of real es- 
tate, becomes bankrupt, the trustee takes the land sub- 
ject to the right of the wife to have dower in case the 
husband dies before she does (51) ; and, similarly, the 
husband keeps his right to curtesy in the land of the wife, 
when she becomes bankrupt and dies before be does. 
The rule is the same with reference to personal property. 
Thus, if a bankrupt makes hia promissory note for five 
thousand dollars and delivers to tiie payee chattels in 
pledge to secure its payment, the tmstee takes the chat- 
tels subject to the right of the pledgee to retain pos86ssi<m 
until the note has been paid (52), or to sell the chattels 
to make the amount thereof from the proceeds. If the 
proceeds realized on a sale of the property pledged ex- 
ceed his daim, the trustee is entitled to the exoess. The 
general principle is weU illustrated by a case where the 
bankmpt had purchased property at an execution sale. 

(61) In n HcEetule, 142 Fed. 38S. 

<S2> Teatman v. Savings' InatitaUon. 9D U, S. 764. 
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By the state law, sales on ezecotiaa were subject to re- 
demption for a fixed period after the sale, by the party 
whose property was sold or l^ the creditors who had an 
unsatisfied execution against him. The court held that the 
tnutee of the ezecaticm purchaser took the proper^, snb- 
ject to the right of an execution creditor of the debtor 
whose property was involved to redeem from the sale (53). 

The mle here stated is, however, subject to the limita- 
tion hereafter to be discussed, that the tntstee, in oertain 
kinds of conveyances fraudulent as to creditors at com- 
mon law or under the Act, does not take subject to the 
lien of the transferees, and in such instances he does not 
take the property in the plight in which it was found at 
the time of the bankraptty. 

From the preceding illustrations it appears that the 
trustee takes any title or interest, which he derives directiy 
from the bankn^t, subject to any valid incumbrance, 
<^rge, or equity the latter has placed upon it, and holds 
it in the same plight and condition in whidi it was held 
by the bankrupt. 

§64. Proper^ not passing to tnutee: Exemptionsand 
expectancies. The most uniform exceptitnuto the mle that 
all property owned by the bankrupt passes to the trustee 
is that of property that is exempt (54). Again, mere 
expectancies do not pass to the trustee. Thus, a bank- 
rupt's son, who expects to be the heir of a parent owning 
TOluable property, does not have any interest in his 
parent property other than a possibility that when the 

(68) P«flw V. nichle, 1S2 111. 647. 

(M) Locfcwood T. Bxchsnge Bank, 190 U. 8. 2M. 
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parent dies he vill get a part of it (55) . Bnt snch interest 
does not pass to the trustee. A banknipt woman 's chance 
of getting dower in her living husband's lands, in case 
she outlives him, does not pass. There is only a bare pos- 
sibility that she will ever get anything; she takes an in- 
terest only in case she outlives the husband. Interests of 
such a contingent character do not pass (56). 

§ 65. Same: Tnut proper^. Property held in trust 
by the bankrupt for another, in which be has no beneficial 
interest, does not pass, llias, a party bought property 
and transferred the title to another, he agreeing to hold it 
in trust for the purchaser's grandchildren. The trans- 
feree became bankrupt. For failure to reduce this agree- 
ment to writing the tmst conld not be enforced in favor 
of the grandchildren, and the trustee in bankruptcy 
claimed the property. The court held that he could not 
take it, as it was held in tmst for the purchaser upon a 
failure of the trust in favor of the grandchildren (57). 

§ 66, Same: After-acquired ytoperty. Property ac- 
quired by the bankrupt after filing a petition and before 
an adjudication belongs to the bankrupt, free frtun the 
claims of creditors existing when the petition was filed. 
So, property ^ven to the bankrupt or inherited by him 
after the petition was filed, but before the adjudication, 
does not go to swell the assets of the trustee. And, again, 
property bought by him on credit after the proceedings 
are instituted does not pass to the trustee (58). It is not 

(66) Hotb T. rrome, 1 Amb. 3H. 

(BS) In re Btmdl, 18 A. B. R. 24. 

<OT) In » Davto, T A. B. H. 268. 

(S8) In re Bnrka, lOi Ted. 326 (bj <mj of ugniMnt). 
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property which he eonld by any means have transferred 
before the filing of the petition, nor is it sodi property as 
oould have been taken at that time by any jodidal process 
against him. Fnrthennore, the claim arising from sach 
a pnrchaae, having no existence at the time the petition 
iras filed, is not provable, nor is it a£Fected by the bank- 
mpt'B snbseqnent discharge; only daims that are prov- 
able b«Aig dischargeable, as will be aoea in Chapter VI, 
below. 

Section 3. Bights of Gbeoetobs pASsnro lo TatrsTEB. 

S 67. hk general The tmstee becomes vested not only 
with the property the bankrupt had title to at the time 
the petition was filed, bnt he takes additional interests. 
Sec. 70a (4) purports to give to the tmstee title to prop- 
erty the bankrupt had conveyed in fraud of creditors, and 
sec 70a (5) to give him the property of the bankmpt 
which might have been taken under judicial process issned 
against him. These provisions standing alone would give 
the trustee no interest in property conveyed by the bank- 
rupt in fraud of creditors, for the bankrupt retains no 
interest in sndi property. A debtor by making sudi a 
conveyance divests himself of all title, and, as between 
him and the transferee, the hankmpt's titie is withdrawn 
as effectually as if the conveyance had been made in ab- 
solnte good faith. If the trustee, therefore, were limited 
to the bamkmpt'a right in tmck property and he sought 
to reclum it 1^ virtue of sec 70a (4) and (5) he would 
get nothing. 

$ 68. Oonnyanoei in tnni. tit orediton. The Act is 
sufficiently exten^ve, however, to vest in him this right 
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He not only acquires the ri^t to set aside fraudulent 
conveTances made within four months before bankniptcy 
proceedings were inetitnted (59), but even those made ata 
more remote period, provided only tliat the ri^ to set 
them aside is not barred by the statute of limitations (60) 
of the state There the transfers were made. The fact 
that the debtor has no title or interest in such property 
does not in any iray affect the title and interest of the 
tmstee therein. In the absence of bankruptcy proceed- 
ings, creditors may levy npon snoh property in the hands 
of the frandnlrait transferee, and sell it to satisfy tiidr 
claims. If it cannot be advantageously sold because of 
the cloud on the titie caused by the fraudulent instrument 
of conveyance, they may apply to a court of equity to 
remove such clond (61). It is to the creditors' rights 
in fraudulent conveyance that the trustee succeeds (62), 
as well as to any title of the bankrupt If this were not 
so, creditors would he prejudiced by buikruptcy proceed- 
ings rather than ben^ted (the latter being the object of 
the Act), because their hands would be tied by being sub* 
ject to injunction against bringing or continuing suits 
after bankruptcy, until a discharge has been granted, 
and thereafter subject to the plea of a discharge (63). 
If it can be shown by the trustee that the bankrupt gave 
away certain property, or made ai^ other conveyance 
recognized as fraudulent against ereditors hj the state 

fOS) ate 6T«. 

(60) 8«C: T0«. 

(61) Lnmbw Co. ▼. Thlflnolt, lOT Wis. 6ST. 

(62) Bosh V. Bxport Storu* 0<k. 186 IWI. 91& 
(68) 8k. 11a. 
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law (64), he aeqnirea throagh the creditors th« right to 
set aside such eonveTances and to make the pn^rty ccm- 
veyed a part of the assets of the estate. 

$69. Pnrcbuen of property oonveyed in fraod of ored- 
tton. The tnutee is limited in hia right to set aside 
frandnlent conveyances, very miicb as he is limited in 
the interest he takes by virtne of the title held by the 
bankrapt It was seen above (§63) that the trustee takes 
the bankrupt's title to property, subject to any ontstand- 
ing incombrances, charges, or equities placed on it by the 
bankrupt The first limitation is provided for in the Act, 
where it says that the trustee caonot set aside frandulent 
conveyances as against those who have purchased the 
' property from the transferee without notice or knowledge 
of the fraud (65). Tlie second limitation is a result of 
judicial dedsion. The T7nited States Supreme Court has 
laid down the doctrine that the trustee cannot reclium a 
fraudulent conveyance, unless some creditor had, before 
the filing of the petition, actually seized the property 
which was the subject of the ocmveyance ; and other courts 
have held that it may be done then only to the extent of 
the judgment sought to be satisfied by the seizure. The 
discoBsion of the doctrine of this case appears below 
(§§73-74). 

§70. Oane^anoei and liens not ftwidnlsitt bat void u 
to ereditOTB. By the laws of many states conveyances ci 
property hy a party, whether absolutely or merely by the 
creation of a lien as a security for a loan, are void as to 

<M) See II 21-81, above. 
(eS) Sees, era and TOe. 
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creditors, nnlesB the instmment of conveyance has been 
recorded or the transferee has taken possession under it. 
Some atatntes make such conveyances void as against 
creditors generally, interpreting the word "creditors" to 
mean, however, only those who seize npon the property 
by attachment or ezecntion or acquire a lien by jndgment, 
before the instrument is recorded or possession taken 
nnder it. Others make them void merely as to snbse- 
qnent creditors. The Act provides that all conveyances 
of property, vmd as against the creditors by the laws of 
the state where situated, shall be void against them if the 
transferor is adjudicated a bankrapt (66). It also says 
that claims, which, for want of record, would not be valid 
liens as against the claims of creditors of the bankrupt, 
shall not be liens against his estate (67). 

S 71. Same: mnstratioiu. If a debtor convey land to 
another, and the latter fails to have the instmment of 
oonveyanoe recorded or to take possession of the land, a 
judgment, atta<dmient, or execution creditor may take the 
land to satisfy his daim, even against the transferee (68). 
Similarly, where a contractual vendor of chattels sells 
them to another, retaining titie in himself until paid for 
by the vendee, if the state law requires such a contract 
to be recorded in order to protect the contraotoal vendor 
against the claims of the vendee's creditors, a failure to 
record subjects such property to the daims of the ven- 
dee's attadmient or execution creditors. Sales under con- 

(<M) B0& 078. 
<e7) 8e& STi. 
(aS) FInt NBtlotiBl Bank T. Sttake, 202 U. & 14L 
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tracts of thU diaraeter are knmm as "oonditi<»ial sales." 
See Sales in Volume IV of this work. If a chattel mort- 
gage is made and not recorded, wfaere record is required 
to prevent tiie property being taken by creditors of the 
mortgagor, attachment and execiriioii creditors may de- 
feat the interest of the mortgagee. 

$72. Same: Effect of act. It is this right whidi jndg- 
mentt attachmoit, or execotion creditors have by the laws 
of some states to take property that has been the sabjeet 
of snch an onrecorded conveyance, or a ccmveyanoe under 
which the transferee has not taken possesion, to which 
the trustee in hankruptt^ succeeds; and he succeeds to it, 
not as a suocessor of the bankrupt, but as the successor 
of his creditors. The ri^t is subject, however, as was 
the right to set aside fraudulent conveyances, to the limi- 
tation that, if the state law requires a judgment, attach- 
ment, or execution lien to defeat the interest of the trans- 
feree, the trustee cannot defeat such interest naless such 
a lien claimant existed when the petition was filed. The 
trustee, then, takes the rights that credkora had, if bank- 
ruptcy had not intervened, to realize upon conveyances 
fraudulent as to creditors at common law or under the 
statute of Elizabeth, conveyances void as to creditors for 
want of record, and also void for any other reasm by the 
law of the state where made. 

(73. YoriE Uannfacttiriiig Oo. ▼. ChSBelL '£. leading 
ease on the subject aa to when a trustee is in a position 
to attack such unrecorded conveyances, and, on prindple, 
even a conveyance in fraud of creditors, is that of York 
Hanufactnring Co. T. Oossel (^y. A vendor of machinery 

<60) 3^ V.8.SU. 
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Bold it to a party under a contract of conditional sale, 
wherein the vendor retained the right to remove and take 
hack the property at the expiration of a fixed time, if it 
was not paid for. Such contracts by the law of the state 
(Ohio) were void as to creditors if not recorded. The 
vendee became bankrupt, before any creditor had levied 
on the machinery or put himself in a position to assert 
a lien against it The trustee contended that the vendor 
could not hold the machinery against him, because the 
contract was void, not being recorded as required by law. 
The court held that, as no creditor had put himaelf in a 
position to avoid the transfer before bankruptcy inter- 
vened—had not, as it is said ' ' armed himself with process ' * 
—the trustee could assert only the interest of the bank- 
rupt, which was subject to the right of the vendor to re- 
move the machinery. 

$74. Same:Besiilt8ctftiiiidecdsion. Applying the prin- 
dples the Supreme Court laid down in this case, it would 
seem necessary that creditors take all the steps essential to 
setting aside a fraudulent conveyance before bankruptcy 
intervened, in order to clothe the trustee with any right or 
power to do so. A deplorable consequence of this doctrine 
is to be noted. If no creditor, at the time bankruptcy 
proceedings beg^n, has procured a judgment against the 
debtor, had execution issued and returned unsatisfied 
(the ordinary prerequisite to be entitled to set aside a 
fraudulent conveyance), then the trustee cannot procure 
for creditors the advantage of setting aside a fraudulent 
conveyance. The creditors are prevented from bringing 
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codi snit, as the liaiiknipt may enjom them (70). The 
result is that property which is the enhject of a frandn- 
leBt conveyance is lost to creditors, merely because bank- 
raptcy intervened. This result would seem contrary to 
the graeral spirit of the Act. 

In a similar way, if some creditor has not procured a 
judgment, attachment, or execution lien upon property 
conveyed without recording where it is required, creditors 
cannot increase the assets in the trustee's hands by the 
property in that condition; whereas, if bankruptcy had 
not intervened, they could take it to satisfy their claims. 
To add to what would seem a sufficiently deplorable re- 
sult, the courts have followed the logic of the doctrine to 
its limit, and have held that even where such a creditor 
had obtained a lien, only such part of the property can 
be taken by the trustee as will satisfy the claim on which 
the lien was procured (71). 

Sacnoir 4. Eights op Tbustee Cbbated by Law. 
§75. Preferential tranifen and legal liuu. Hie 
trustee is vested with certain rights, which he neither 
derives as a direct successor to the bankrupt's interest, 
nor as a successor to the rights creditors are vested with 
in the absence of proceedings in bankruptcy. He is vested 
with these rights as a direct and inunediate result of the 
law itself. The rights referred to are those of taking the 
property which was (a) the subject of a preferential 
transfer or paynwnt (72), and (h) the subject of a lien 

(70) Sec. U. 

(71) In re Economtal PrlntlnK Co., 110 Fed. S14. 
(7S) Sec. aOb. 
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acquired throiij^ legal proceedings (73). A preference 
given by the Tolmitary act of the debtor or permitted 
by him was considered an innocent and harmless act at 
common law. To prevent the injustice resulting from 
such a practice is one of the chief objects of modem bank- 
ruptcy l^jalation. As the common law recognized no 
right in creditors to interfere with preferential transfers, 
the bankruptcy codes provide a new title for the tnutee 
in order to make the prohiMtion against giving pref- 
erences efifectnal. Property subjected to liens, acquired 
by legal proceedings witbin four months of filing the peti- 
tion, is also freed from such liens by the operation of the 
bankraptt^ law. Were this not tiie case the effect of pro- 
hibiting voluntary preferences woald he lost, as eager 
creditors would invariably resort to the indirect method 
of getting what is in fact a preference, though not bo called 
by the law, tiirou^ the lien acquired in legal proceedings. 
In this connection it must be noted that Uens acquired by 
legal proceedings may be dissolved in one of two ways; 

(1) If the lien claimant acquired his lien, or the pro- 
ceeds resulting from a sale of the property affected by 
it, with knowledge of the d Ator 's insolvency or reasonalde 
cause to believe him so, it can be dissolved as a preference. 

(2) But even in a case where the claimant had no such 
knowledge or cause to believe the debtor was insolvent, 
the lien may still be dissolved, if it was acquired while 
the debtor was insolvent, without any further proof. 

f 78. Fnndamental featorea ot prsferenoes. In onler 
that the bankruptcy law may be applied to property whidi 



(7S) Sec. ST, c Btid f. 
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it is asserted has been the subject of a preferential trans- 
fer, sereral things most ooncnr. A eonvej'Bnce of prt^ 
erfy or the pSTment of money must have been made, the 
resnlt of which was a depletion of the debtor's estate 
and a giving to the preferred creditor an nndae propor- 
tion of tlie property. It has been held that where a debtor 
^ves a mortgage on certain property to secure the pay- 
ment of a pre-existing debt, in exchazi^ for the release 
of a mortgage on other property, no preference can be 
established, as there has been a mere exchange of values 
with no reduction in the amount of the debtor's as- 
sets (74). By implication, then, there must be scnne loss 
to the creditors generally, a lessening of the assets to pay 
debts. 

The claim to satisfy or secure which the conveyance or 
payment is made must have been a pre-existing daim. 
For instance, to pay for property delivered or work done, 
concurrently with the receipt of the property or the doing 
of the work, is not giving a preference. A fair exchange 
of values can injure no one and is not a preference. And 
the payment of r«it in advance ie not giving a preference, 
as the right to occapy the premises is a valuable asset 
substituted for the conveyance (75). While these in- 
stances are explicable on the ground that there is an ex- 
change of values, the further element of a pre-existing 
debt is wanting, and they are therefore not preferences 
for that reason. 

If the obligation paid or secured by the debtor is not a 

<74) Bawyer v. Turpln. W V. 8. 114. 
(76) In re Laace, 97 Fed. 197. 
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provable claim, the nature of which will be ezamined in 
Chapter V, below, no preference arises. Thns, to pay a 
claim due another for a personal injury inflicted npon 
hum is not giving a preference (76). Similarly, the pay- 
ment of a claim for libeling or slandering another would 
not create a preference. 

Fortbermore, the debtor mnst have been insolvent, i. e., 
had less tban sufficient property at a fair valuation to pay 
his debts when be made the alleged preferential transfer ; 
the conveyance must have been made within four months 
of the date of filing the petition; and the creditor pre- 
ferred must have known or had reasonable' cause to be- 
Ueve the debtor intended to prefer him ( 77 ) . Unless these 
facts are shown a trustee will have faUed to establish a 
preferential transfer. 

§ 77. XnscdTency. Under the general state insolvency 
and bankruptcy laws, as under the prior Federal acts, 
the term "insolvency" meant an inability of the debtor to 
pay his debts as they became due, entirely regardless of 
the relation between the value of his property and the 
amount of his debts. In times of financial stringency even 
the wealthiest and most prosperous business men would 
be insolvent with such a test applied; the majority of 
business men must have found themselves insolvent at 
some time or other during the financial panics of 1893 and 
of 1907, had they heea subjected ty such a test of insol- 
vency. It was this test of insolvency which was one of 
the grounds of attack upon the law of 1867 and wliich ul- 
timately caused its repeal. 

(76) In re Yntva, 114 Fed. 36D. 
<T7) Sec. 60, a and b. 



rfbyGOOgIC 



272 BANKRUPTCY 

TTnder ib» present Act a person shall be deemed in- 
solvent, vbenever the aggregate of his property, exelnsiTe 
of any that has been made the subject of a frandnloit 
conTeyance, shall not, at a fair Talnation^ be snfficioit in 
amonnt to pay his debts (78). In this connection it is 
worthy of note that this definition of in8olvan(7 differs 
also from that applied at common law, independent of 
insolvem^ or bankruptcy acta, in that it confines the 
courts, in making an estimate of the liabilities, to debU, 
which are none other under the Act than provable 
claims (79), while the common law test permitted them to 
add to the claims that are known as debts, many that were 
not recognized as such <§ 32, above). What claims are 
provable, will be treated in Chapter V, below. Suffice it 
to say at this place that contingent claims that can be 
counted at common law, and claims for torts, where the 
wrong cannot be waived and the claims presented as on 
contract, are not counted ; but only such as are strictly 
provable claims under the Act Such daims are not in- 
duded because they are not provable (80), bat, at common 
law they were included. 

S 78. fnpexty indnded and ftseertainmsnt of Talne. 
From the express provision of the Act, the debtor is not 
to have the advantage of adding property he has fraudu- 
lently concealed or conveyed in order to TnaiTttain Ins 
solvency. This does not, however, ezdnde from the es- 
timate of the amount of his property any that he has oon- 
veyed as a preference. By express dedsion of tibe courts 

(78) SecU (IB). 

(79) 8m. U (U). 

(80) GMUot T. BoMMtOu), 180 Uaw. 43; In n TatM. 114 Fed. SOK 



rfbyGOOgIC 



BANKHUPTCY 273 

he may inchide property that is exempt (81), althonj^ in 
the end snoh property may not be taken by creditors to 
satisfy their claims. The Act makes no reference to 
exempt property wlffin defining insolvency, and, because 
it may be volnntarily nsed to pay debts, it is to be inolnded 
in determining solvency. 

In ascertaining the value of the property the Act saya 
its fair value is to be taken, and onder ordinaiy circom- 
stances this would mean the market value. In the case 
of a gmng concern, its value is as it existed at the time a 
preference was made or lien acquired by legal proceed- 
ings, and not its value as ascertained by a forced sale 
under an execution, or even after a levy was made, which 
would have a tendency to destroy its value (82). 

§ 79. Debtor*! intent to prefer. It was stated above 
(S 76) that an essential element in establishing a prefer- 
ence was the necesuty of showing that the party receiv- 
ing the alleged preference knew or had reascmable cause 
to believe it was intended by the debtor to g^ve a prefer- 
mce (83). The question naturally arises, whether it is 
necessary for the trustee in an action to avoid a prefer- 
ence to show that the debtor had the actual intent to pre- 
fer, or whether it is sufficient merely to show that the 
claimant had reasonable cause to believe it was intended 
to give a preference. In a well considered case (84) , where 
the trial judge instructed the jury that the trustee was 
bound to show the debtor's intent, the reviewing oourt re- 

(81> Id rtt Bloei, 144 Fed. 142. 

(82) Chicago Title * Trnit Co. t. Roebllnc'B Sons Co., 170 Fed. TL 

(88) B«c. 60 (b). 

(84) Boiedlct T. Deabel, 177 N. T. 1. 
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versed the dedsion of tbe trial court on the ground that 
the instniction was erroneous. Thus has been established 
a stnmg precedent for tbe view that the debtor's intent is 
immaterial, and sneb a view Tonld seen to be correct 
tram the plain language of the Act 

§ 80. Linu reraltiiig fiton legal proceedings. Liens 
that follow the recovery of a judgment against a debtor 
are in strictness preferences (85) entered of record within 
four months of bankruptcy when the debtor is insolvent ; 
bnt, miless this acquisition was accompanied by the mental 
attitude of the claimant found to be reqaiste to set aside 
8 preference, the property cannot be reached by the tmstee 
on that theory. His kind of a lien acquired by legal pro- 
ceedings does not cover all classes of liens, and it is the 
property covered by liens acquired by legal proceedings 
that are not strictly preferences, that the tmstee takes 
under this head. To illnstrate, a creditor acqTurea a judg- 
ment more than fonr months before the filing of the peti^ 
tion, and procures an execntion lien on chattels, or an 
equitable lien resnlting from a creditor's bill within fonr 
months before bankrnpt<g'; the property covered by snch 
lien is not preferentially transferred, yet it is diseolved 
and tbe property passes to the trasiee from the claim- 
ant (86). Insolvency at the time tbe lien attached is 
requisite as in case of preferenoee, but knowledge of the 
debtor's insolvency, or reasonable cause to believe him in- 
solvent, is not essential as it was in tiie case of prefer- 



(86) BM; eOK. 
(S8> 8«c. 070. 
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§ 81. Seme: Additional illurtratioiu. The same mle 
is applicable to attachments made upon property' before 
procaring judgment. Snob a lien is also dissolved by 
bankrnptcy (87). If a judgment creditor procures a 
jadgment lien on the debtor's land, sach lien will be nnlli- 
fied (88). Even a lien acquired hy a garnishment pro- 
ceeding, wherein property or money of the debtor in the 
hands of third parties is subjected to a lien, is dis- 
solved (89). The Act is effective in nnllifying the lien 
acquired by almost all receivership proceedings and by 
ordinary weditors' ImIIs (90). 

§82. Uou lui nsiiltiiiff fipom legal jirMMdiitgs. Not 
all liens acquired within four months, while the debtor is 
insolvent, can be dissolved by the trustee; either on the 
theory of preferences or on a theory of liens acquired 
by legal proceedings. Some of the liens that are not af~ 
fected, as shown by decided cases, are a snb-contraotor's 
lien (91), a livery-man's lien (92), a landlord's lien for 
rent (93), a material man's lien (94), and an artisan's 
Uen (95). Other similar liens which should not be affected 
for the same reason are innkeepers' liens, carriers' liens, 
and warehousemen's liens. These liens, not being acquired 



(ST) Bmt V. ChoM, 90 Fed. 920. 

(88) la n Topper, 168 Fed. 708 <b]r Infemioe). 

<8B) Kl^atelii t. AUea HUes Co., 186 Ted. 8SS, SSfr^OO (Mmble) . Cmk- 
bm : London Onanntr Bud Acddeot Co. t. Vomnem, 108 111. App. 440. 

(80) HMcKlt T. Bsrksr, 187 U. S. les. 

(ei) Id n Bmdta, 102 Ted. 291. 
. (93) In n Hwo, 128 Fed. 680 (semble). 

<») Is re Hltdtell, 116 Fed. S7, 98 (aemble). 

(M) In re VtOBUt, IOC Fed 291. 

(95) In n LowenmhD, 4 A. B. B, 79 (irork done on gimMit* by 
tillor for nuDwftictorer). 
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by l^al proceedings, but by a possession of the prop- 
erty or by notice and recording of dunis as acqaired by 
statnte, they are not affected by bankruptcy proceedings; 
and the tmstee cannot take the property free from such 
liens, as he can property to whi(^ liens hare become at- 
tached by virtne of legal proceedings. As seen from the 
general natore of these liens, they are of sneh a character 
thai as a mle the consideration, to secnre which the lien 
is given, is advanced simnltaneonsly wi& the acquisition 
of the lien, or practically so. They are thns exempt from 
the field of preferences, because there was a transfer for 
a present debt. 
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CHAPTEB V. 
FBOTABia mjLoa. 



§ 83. Elitoiical bailB of provabfltty. As stated at the 
ontaet, historically only traders and merchantB could be- 
come bankrupts, and the early lavs were passed for the 
protection and better seenrity of these classes as against 
their debtors. He claims that were most commonly in- 
volved and presented for allowance against a bankmpt 
must have been those of the merchant and trading classes, 
consisting of fixed liabilities based on contracts or written 
documents, and the statement is ventured that instances 
were rare when claims arising from acme injnry or wrong 
not based upon contract were presented. 

§ 84. buportance of subject The subject of provable 
claims is of importance in three aspects: (a) If a party 
has a provable claim he may join in a petition to have 
a debtor adjudicated a bankmpt. Mention of this fact 
was made in coimection with the subject of who may be 
petitioning creditors, and it was there stated that only 
those having provable claims could join iu a petition (§ 16, 
above), (b) The party having a provable claim may also 
east a vote for a trustee in bankruptcy, as stated in ccoi- 
nection with that subject (§44, above), (c) The pur- 
pose and object of giving to a claimant the two preceding 
rights, fonnded on the fact that be has a provable claim, 
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is to give bim a better protection of hia claim, to give 
him a power, which, if ezerdaed, will resolt in proenring 
the only thing for which the ri^ts are ^ven— a dividend 
from a fnnd realized by sale of the assets. So the third 
important aspect of a provable clum is to allow participa- 
tion in the proceeds of the estate. 

§ 86. When daims mnst exist to be provable. Every 
bankn^tcy law fixes some point of time separating daims 
into those thai are provable and those that are not— 
those that may participate in the administration of the 
estate and in its fruits, and those that may not. The 
present law has fixed the date of filing the petition as the 
time of cleavage. All claims, if not otherwise contraven- 
ing provability, that arose and became fixed liabilities, 
absolutely owing, before the filing of the petition, are 
provable; claims not arising and becoming fixed liabili- 
ties, until after that, are not by the Act claims that are 
entitled to be proved. This was sqnarely decided in a 
case where an attorn^ performed legal services for a 
bankrupt, after the petition was filed and before the ad- 
jndication, and the conrt held that his claim for services, 
because it arose after the filing of the petition, was not 
provable, although otherwise meeting the requirements of 
a provable claim (1). It is essential that the dum be a 
fixed liability before the petition is filed to be provable. 

§ 86. Olainu baud on written docnmeats. As a gen- 
eral rule, claims based upon and debts evidenced by 
formal documents are provable in bankruptcy. All claims 
of that character that are fixed liabilities absolutely 

(1) Be Bnrki, IM Fed. SSS. 
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oving, even thon^ not dne to be paid until after the pro- 
ceedings were begun, are provable (2). I%e principle is 
well illnstrated by an En^h case, wbich shows tbat the 
law is tbe same in tbat country. A party agreed by in- 
strinnent in writing that six months after his death his 
executors should pay the claimant three thousand pounds. 
Later the obligor became bankrupt. T7pon the question 
arising whether the promise to pay could be proved, the 
court decided it could (3). Included in this class are 
claims on promissory notes, bills of exchange, checks, 
bonds, written contracts, deeds, covenants, judgments, and 
the like. If a bankrupt owes a thousand dollars on a note 
not dne at the time he became bankrupt, such a claim 
not onij may, but must be proved, if tbe holder ever ex- 
pects to realize anything from it WOh certain excep- 
tions to be noted hereafter (§94, below), claims based on 
judgments that existed at the time tbe petition was filed 
are provable even though baaed upon a claim that could 
not have been proven had it not been merged in a 
judgment 

§87. CSaims based on express or implied oontraots. 
Another extensive class of provable claims is that based 
upon express or implied contracts (4). These claims, 
though based on contracts, as were many in the prece<^g 
class, are not based on written contracts but upon verbal 
or implied agreements. In this connection may be noticed 
three forms of contractual obligations that are provable: 

(2) a«c 68a (1). 

(3) Barsett t. King [1881] ICb,*. 

<4) Sec eSa (4). 
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(s) Those based on express, verbal or oral agreements; 
(b) those based npon nnderiakings implied from the acts 
of the parties ; and (c) those that are implied by law. 

§ 88. Exgnu verbal agrecmoits. Anj obligation to 
-pay money for goods sold, money loaned, or labor per- 
formed, npon an express verbal agreement^ if not objec- 
tionable on the gromid tliat it is verbal and not written, 
and if owing at the time the petition is filed, is provable. 
A merchant agrees verbally to give a party a hundred 
dollars a month for clerking in his store. If after the 
work has been done the merchant becomes bankrupt, the 
clerk may prove his daim in the proceedings. A jobber 
sells a merchant goods on open account from time to time, 
on orders given him by the latter. Tb& jobber's daim is 
provable. 

§89. UiidertakiiigB implied fhmi aots of parttea. 
Claims that arise from implied contracts may be deemed 
to be of two forms. The first form is where the implied 
obligation arises from the acts of the parties showing 
their intentions. A merchant hires a man to unload a 
carload of flonr for ten dollars. He does so and is paid. 
The next week the man sees another carload to be un- 
loaded; he nnloads it, to the knowledge of the owner, who 
did not expressly authorize him to do so bat said nothing. 
In such a case the owner's action would be evidence of an 
implied agreement to pay the laborer; his claim is 
provable. 

SM. Undertaldiigs implied by law. Contracts implied 
by law is the second form. Such a contract is only raised 
where a party procures the property of another, throogh 
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a wrong of snch a character that he conld be held liable, 
not on contract alone, bnt in an action of tort as well. 
Thus, a party steals another's horse and thereby adds to 
his proper^. If the thief becomes bankrupt, the daimant 
has two forms of remedy, one in tort, the other on the 
contract implied in law. See Qaasi-Contracts, Chapter 
n, in Volume II. Claims having this dual aspect may be 
proved, although sounding in tort (5). A very similar 
case is where a jobber sells a retailer goods, on a fraudu- 
lent representation of the latter as to his financial stand- 
ing. The jobber may hold the retailer liable in an action 
of tort for deceit, or be may hold bim liable on the con- 
tract for the goods. In such a case, where the daimant 
has two such claims and may waive the tort claim and 
proceed upon bis contractual ri^t, he has a provable 
claim (6). A bankrupt may have received money or prop- 
erty from another by false representatiMis or tricks of 
various kinds, other than the one just mentioned of mak- 
ing a false financial statement. Where the result of such 
fraud is the acquisition by the bankrupt of property or 
wealth which results in enriching him, the claimant may 
waive the tort claim and proceed upon his contractual 
claim, which is provable. Such a claim is discharged 
whether proved or not (7). 

$9L UnUiitiidated claims. Unliquidated claims are 
those that have not been reduced to certainty as to the 
amount. The fact that a claim on a brdken contract has 

(S) Crawford t. Bni^e. 18S tT. S. 170. 
(S) TlndlA T. BIrkett, 200 U. 8. 188. 
(7) Crawford ▼. Burke, note S, abore^ 
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not become fixed in amount does not prevent its bang 
proved if it is otherwise provable. The amoont of divi- 
dend to be pud on an nnliqnidated claim cannot be ascer- 
tained nntil it is rednoed to a certunty. Tliia process of 
reduction is in the hands of the conrt (8), which may 
authorize its liquidation in the conrt of bankruptcy, or 
order it to be liquidated in some other conrt. After 
liquidation, it partidpates in the divid^ids as other 
claims. 

§ 92. Same: Slnstratitms. A merchant agrees to buy 
a carload of flour a week, for ten weeks, from a milling 
company; he refuses to take the first five cars, and when 
the sixth and subsequent ears are deliverable he is a 
bankrupt In such a case, the damages for the failure to 
accept the first five cars are not liquidated and can only 
be liquidated by trial, yet they are provable. Further- 
more, the damages for the failure to accept the remaining 
five cars after bankruptcy are provable (9). Similarly, 
if the milling company had on its part failed to perform, 
and had become bankrupt after the time for the perform- 
ance of a part of the contract had transpired, the pur- 
chaser would have a provable claim for the entire 
damages (10). It baa been held by the courts that, where 
a party agreed to retain another in his employ for a cer- 
tain period, and, before the term expired, discharged him 
or made it impossible for him to continue, and then be- 
came bankrupt, the employee had a provable claim, evai 
though the amount would have to be ascertained by trial. 



(8) 8«c. 681). 

(0> In re Saztoo Furnace Co., 142 Fed. Sge. 

(10) In re Bianhatton Ice Co.. 114 Fed. 400. 
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and thongh the term did not expire until after the bank- 
ruptcy intervened (11). A breach of a contract to marry 
gives rise to damages, the amount varying in different 
cases depending npon the nature of the circumstances. 
Yet, snch a claim is provable, being a claim based on con- 
tract (12). 

§ 93. ITuprorable daims. To assist in delimiting the 
claims that are provable, it will be useful to notice some 
of the more important claims that are not provable. It 
should be here noted that, if not provable, as a rule the 
claim is not disdiargeable— a compensation the claimant 
gets for being compelled to abstain from pro rating with 
other claimants. Since not discharged, the bankrupt may 
be sued npon them, and his property subseqaently ac- 
quired may be taken to satisfy the claim (13). The sub- 
ject of dischargability of claims will be fully treated in 
the next chapter. 

§ 94. Certain jndgmenta nnproTable. As stated (§ 86), 
judgments are generally provable. This is true even 
though the claim that is merged in the judgment is not 
a provable claim. Thus, a judgment for a wrong to 
anoiher^s person, snch as a judgment for assault and 
battery, is provable; although the claim for .the assault 
and battery was not provable before being reduced to 
judgment. But certain judgments are not provable. 
Among these are judgments, more accurately called de- 
crees, for alimony (14), or for the support of wife and 

<U) In T» SUTermsD Broa., 101 Fed. 219. 

(12) Id r« FUe. lOQ Fed. 880. 

(18) OodlDtr T. BoBCenUml, lao Han. 4S. 

(14) AndDbon y. Shtifeldt, 161 U. S. 6TB. 
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diildren, and jndgmentB uiq)Offlng fines (15) for oriminal 
wrongs. He reason for making Biidi judgments excep- 
tions is not readily ascertainable, bnt that sodi exceptims 
exist is firmly decided. It wonid seem that they on^ 
to be provable as any judgment, bnt snch fact ahoold 
have no effect on the question of discharge. 

$95. TOTtanotreniUiiigiiiiuOiistairi<dmuiit. Alaige 
class of claims recognized by the law ia based upon wrongs 
to the person or property of another. Snch wrongs do 
not, as a role, result in enriching the wrong-doer; and^ as 
they do not and so are not capable of being rednoed to 
the proper form, they cannot be proved. It is only where 
a wrong resnlts in enriching the wrongdoer that the 
otaimant may elect to pursue him as on ocmtraot Such 
wrongs as slander, libel, assault and battery (16), wilful 
or negligent injury to the person, and wUfuI or nej^igent 
injury of property are not recognized in the law as having 
the dual aspect of a tort and a contract (quasi-contract), 
and 80 they are not provable. 

§ 96. Otmtingent claims. When proceedings in bank- 
ruptcy are instituted, some claims are contingent, i. e., 
there is an uncertainty as to whether any fixed liability 
will ever arise on them. Thus, a daim for rent to accrue 
in the future on a written lease is not provable (17), be- 
cause of the contingent character of the claim, it not being 
absolutely owing at the time the petition was filed. If 
the landlord is evicted by some one with a better title, no 

<U) IB n Hook, 111 Fed. 14B. 

(16) In te BrlDckmanii, 108 Fed. OC, 

(17) Watson T. Merrill, 186 Fed. SOB. 
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rent will accnie; or, if the landlord ejects the teoaot 
wrongfully, or reenters beoanse the latter has broken 
some proTiBon in the lease which was the basis for such 
renting, the landlord would have no claim against the 
tenant, and therefore no provable dum in bankruptcy. 
It is beoanse the claim for f ntnre rent is thus deemed con- 
tingent in law, that oonrts do not permit it to be proved. 
On the other hand, however, any rent that has become 
absolutely owing by having become due before filing the 
petition is provable (18), and this is the rule even though 
the occupancy is to occur subsequent to the date the rent 
becomes due. As the claim for future rent is not prov- 
able, it is not discharged ; and the bankrupt may be held 
liable for it out of his future acquisitions (19). Again, 
if a person sells stock in a corporation to another, gnar- 
anteeing that it will draw a dividend of five per cent. 
within a year, and before the year ends the guarantor 
becomes bankrupt, the party guaranteed has no prov- 
able claim (20), as the question whether any daty to 
pay would ever become fixed was unknown at the date 
of bankruptcy. These contingent claims, like the others 
mentioned, are not dischargeable, and the bankrupt's 
future property may be taken to satisfy them. 

§97. Same: SKOodaiy liabilities upon oonunendal 
paper. The most noteworthy exception to the rule that 
contingent claims are not provable is the case of the 
holder of a note, upon which the bankmpt is guarantor or 
indonw. Id either case he is only obliged to pay at the 

(1S> In re Hltcfaell, 116 Fed. 87. 

(19) Oodlng V. BoMenthal, ISO MOM. 48. 

(») Ra Pettbigill, 187 Fed. 18S. 
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matarify of the iiutniment if the parfy primarily liable 
does not pay; and, as indoreer, he is nnder no obligation 
to pay until after a demand of the maker on the date of 
maturity and notice to the indorser of this fact. With 
snch a limitation npon the duty to pay, the claim of the 
holder is obviously contingent, yet the courts hold that 
snch a claim is provable (21). But they bare generally 
refused to recognize any contingent claim as provable, ex- 
cept the claim of the holder of a note against its guarantor 
or indorser who have become bankrupt. 

§98. OUdms to which hanknqrt has defense. Althou^ 
a daim as asserted may be prima facie provable, it does 
not follow that it will be allowed. It has been seen that 
the trustee becomes the Buccessor to any title to property 
the bankrupt had. In a similar way ho becomes the suc- 
cessor to all the defenses the bankrupt had to protect that 
property. Any defense the bankrupt had to a provable 
claim may be asserted by the trustee— in fact it is his 
duty to assert it (22). Thus, the trustee is in daty bound 
to assert the defense that the claim ^ould not be allowed 
because not in writing (23), if the statute of frauds re- 
quires a writing; and, on principle, he ought to set up the 
defense that the daim was outlawed. In a very Nmilar 
manner, a claim asserted on a contract should be defeated 
by a defense of a breach of the contract by the claimant, 
if such breach by him exists. Creditors may also object 

(21) Hoch V. Market Street Bank, 107 Fed 887. 

(22) In re Wooten, 118 Fed. 67a 

(23) Note 22. 
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to the allowance of claims in order to proteot their 
own (24). 

§ 99. Prinri^ of QUims. lAaide fnan tl^ expenses of 
adminifltration, whidi are made prior to all others, dlaims 
are entitled to priority in the following order (25) : (1) 
Taxes dne to Uie United States, state, connty, district, 
or mmiieipality. (2) Wages due to workmen, clerks, or 
serrants, which have been earned within three months be- 
fore bankruptcy, not to exceed three hundred dollars to 
each claimant (3) CHaimants who are ^ven priority 
by the laws of the state where the proceedings are pending. 

(24) B«G. 67g : Id n LorUlard, lOT Fed. 677 (Wh«Fe th^ dU ao). 
<») S«cf. «, a and t>. 
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SsonoN 1. In GunEBAL. 

§ 100. Torm eqiltiiied. By a discbarge in bankmptcy 
is meant the release of a bankrupt debtor from the farther 
dnty to pay the debt or obligation. If a bankrupt's estate 
pays no dividend and he procures a discharge, he owes no 
duty as a matter of law to pay any part of the claim. If 
his estate pays a dividend of fifty cents on the dollar and 
be procnres a discharge, he ewes no dnty to pay the por- 
tion remaining onsatisfied. 

§101. Qiinrtioiu involved. In considering the dis- 
charge of a bankrupt two distinct matters should be noted. 
First, assuming a bankmpt baa procured a discharge, 
what debts and obligations are affected by it so that the 
debtor owes no farther doty to pay, and what are not 
affected thereby? The determination of these questions 
rests upon the provisions of the law under which the 
discharge is procured. Sectmd, upon what grounds may 
creditors prevent a bankmpt from procuring any dis- 
charge whatsoever? There are a number of these con- 
sidered below (§$ 112-20). These matters will be treated 
in this order. 

§102. Hiitorioal sttttflment. The earliest English bank- 
ruptcy law contained no provision concerning a discharge. 
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The debtor was oUiged to give np Ub property vithont 
recaving any benefit whatever from it; he was burdened 
with debts, and hampered by his creditors, who took every 
dollar he aoqtdred as fast as he acquired it to satisfy their 
dums. Under saeh a handicap the proq>ects were only 
slight of the bankrupt's ever again being an active and 
eiie^^tic factor in a oommer<naI or a bnsiness way, bnt 
rather favorable toward his being a diarge upm the com- 
mnni^ in the course of time. The riiort si^tednesa of 
such a policy was realized in less than two centuries in 
England, and since then nearly all the bankraptcy systems 
have proTisioQB for the discharge of a debtor. The early 
notion of having no discharge feature at all was sup- 
planted by the idea that it most be made a difficult matter 
to get a discharge. This characteriBtdo was especially pro- 
nounced in the national act of 1867. 

§ 103. Liberality of present Act toward diKtaavKet. 
The legislation of 1898, however, takes a more liberal 
view and one more consonant with political and social 
economy. Instead of many trifling causes for preventing 
a bankrupt's discharge, it contuns comparatively few 
and those adapted to assist the tmstee and creditors in 
fully discovering the assets. Thna, creditors may oppose 
a discharge on the ground that a bankn^t, for the pur- 
pose of concealing his finaueial condition, failed to keep 
books of account (1), or, at any time within four months 
before the fiHug of the petition, transferred, removed, 
destroyed, or concealed any of Ma property, for the pur- 
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pose of defraadiiig Ms creditors (2), or refosed to obey 
any lawful order of the court of bankruptcy (3), etc. A 
fuller statement will be given in subsequent subsections. 
niiB liberality is prompted by tbe thought that it is better 
for the business community that a debtor who has not hem 
too dishonest be relieved from his burdens and permitted 
to go, nnhampered and unfettered* with renewed ambi- 
tions, free to add his ener^es to the general progress, 
than to keep him a lifelong slave to his creditors. A 
greater social gain will result from again having him 
added to the self-supporting wealth-prodacing class, than 
to have him entirely absent therefrom, a possible charge 
upon the ecmmiunity, paying the penalty of having done 
some trifling wrong, sufficioit, however, under the unwise 
provisions of the law, to prevent his discharge. 

§101 WhomayairplyforsdiMdiazseaiidiriuiif Any 
person, natural or artificial, may apply for a disdiarga. 
Not even corporationa (4) are excepted from the right 
to apply for and receive a discharge, if no reasons are 
shown by objecting creditors to cause the court to deny it, 
although under the act of 1867 a corporation could not 
procure a discharge. Tbe application may be made at 
any time after one month subsequent to the adjudication, 
and within twelve months thereafter (5). The action of 
the court is procured by the bankrupt filing a petition, 
setting out that tbe bankrupt was duly adjudicated, that 
he had surrendered all of his property and complied with 

(2) Sec. 14b (4). 

<S) Sea 14b <e). 

(4) In re BCaraball Pap^ Co., 102 Fed. STS. 

(5) Sec. 14a. 



rfbyGOOgIC 



BAKKBUPTCY 291 

all the reqnirements of the law and of the orders of Gie 
coart, and praying for a discharge of all hia debts except 
those i^empted by law, 

§ 105. Natnre of prooeedinff. !^ a matter of practice 
in bankruptcy, the banknipt makes his application to the 
court for a discharge, while the court is in the act, through 
the trustee, of collecting the assets, settling the claims, 
selling the property, and paying the dividends. With 
these administratiTe matters, however, the application 
for the hearing or the discharge has no necessary connec- 
tion. It is a unique and independent proceeding, in which 
the banknipt challoiges his creditors, who reside in the 
state or jurisdiction of the bankruptcy court or who have 
proved their claims in bankruptcy, to show by what are 
known aa objections filed to his application why he should 
not be freed from further obligation to meet his debts. 
The evidence to sustain the objection is heard by the court, 
and it determines whether a discharge should be granted 
or not If a discharge is granted, it is given in general 
terms, and states that debts that are by law excepted 
from the operation of the discharge are not affected. To 
determine whether or not a particolar debt is excepted, 
an independent proceeding, based on the theory that the 
debt was not discharged, is necessary. In this action, 
the bankrupt is obliged to plead his bankruptcy and test 
the question of the dischargeability of the olaim(6). 
Sbotioit 2. Debts Atfeoted. 

§ 106. Dehta that are disohaised. As a general rule all 

provable debts are discharged (7). To determine what 

<S) HeUman t. Ooldfltone, 181 Fed. 91S. 
(71 Sec. 17«. 
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deltta are provable, a reference should be made to the 
Btatement of the law on that subject heretofore ^ven (8). 
Li general all claims constitnting a fixed liaHIity evi- 
denced by jadgem^its or vritten instrmnents are dis- 
chargeable, as are all claims based on open acconnts and 
cm contracts expressed or implied (9). These are the most 
important provable claims, the only others mentioned by 
the Act being certain costs of coart in litigation pending 
at the date of bankmptcy, of little importance. 

§ 107. Debt! not discharged. The converse of the mie 
just stated holds tme also, L e., debts that are not prov- 
able are not discharged. As has been stated (§§93-96), 
oontingoit claims, daims based on torts of snch a char- 
acter that the tort cannot be waived and the claim asserted 
in contract, decrees for alimony, and judgments for fines 
and penalties are not provable, and as a consequence are 
not dischargeable. 

It does not follow, however, that all provable claims 
are discharged, for the law expressly provides that cer- 
tain claims shall not be discharged ; and, as a consequence, 
even if provable, they are not affected by the discbarge. 
Thus, to mention a few of that class, liabilities for taxes, 
for obtaining property by false pretenses or false repre- 
eentations, or obligations created by an officer or fiduciary 
in embezzling or misappropriating property held in trust 
I^ him are not discharged (10). 

§ 108. Same: XUnstrations. In Katzenatnn v. Beid 



(8) See Cluiptep V, abo^fc 
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(11) a merchant bought goods of a dealer upon a mia- 
representation as to Ms financial condition. After he 
had procured a discharge the vendor sned him. He 
pleaded his disohai^. The conrt held that, bis debt hav- 
ing arisen out of a transaction whereby he procured prop- 
erty by false representation, it was not discharged. This 
case also passed upon the question whether the fact that 
the defrauded party bad proved his dum in the bank- 
ruptcy proceedings precluded him from making any claim 
after Uie discharge, based on the fraudulent transaction. 
The court said: "The statute does not condition the 
right of a creditor to sue and establish his daim against 
a discharged bankrupt on the fact that he did not prove 
up his claim before the referee and receive dividends; but 
it declares that certain debts are not released by the dis- 
charge, and the doing of these things will not estop him 
from proseoatii^ his suit" (12). It has also been held 
that making proof ot the claim with the bankruptcy court, 
based on the theory of a contractual clum, did not waive 
the right the defrauded creditor had to proceed in an 
action based upon the fraud despite the discharge (13). 
And tbe same rule has been laid down in cases where the 
^scharge was granted under the law of 1867 (14) . 

§ 109. Provable claims disduuged whettier proved or 
not Creditors at times, being ill advised, fail to prove 
their claims and to participate in the distribution of the 
proceeds, thinking that thereby they will not be prejudiced 

(U) Ifl A. B. B, 746 (Tec). 

(12) Ibid, no. 

(18) Frey v. Torrey, 70 App. DIt. 160; afflnned In 175 N. T. 177. 
(H) McBean v. Fox, 1 HI. App. 177. 
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in thur rights to make demand np<Hi the banlcrnpt when 
he has acquired more property. This is only tme at times 
when the national act is not in force and a discharge is 
sought under the state law. In such circmnstanoes, if 
a creditor is a citizen of another state and does not prove 
bis dium against the bankrupt, his claim is not affected. 
If be is a mtizen of the state, however, and does not prove 
his claim, it is dischai^^ anyway (15). The same holds 
true nnder the national Act as to citizens residing In the 
( United States, and the test is not whether the debt was 
actually proved but whether it was susceptible of being 
proved (16). 

§110. Revival (tfdischftiiged debt The nature of a dis- 
charge is such that it is merely effective for the purpose 
of defending against a suit based on a discharged claim. 
If the discharge is not interposed in such case, the judg- 
ment is valid and cannot be reversed. The advantage of 
a discharge may thus be waived by failure to plead it 
when sued upon the claim. It may also be waived 1^ a 
new promise to pay, made in plain and unmistakable 
words, to which the creditor accedes (17). After eudi a 
promise, a suit may be maintained on the claim as if no 
discharge bad been procured. 

SEOTtoN 3. OppoemoN i« Bisohabob. 
§ 111. Who may oppose a disdiaige? In the order of 
develo}Hnent after determining what claims are and what 
are not dischargeable, in case a discharge has been 

(16) Baldwls V. Hale, 1 WtIL 223. 

(16) Crawtoid t. Bark« 10S V. S. 176. 

(IT) Intenuttoual Harvester (3o. t. Lnnan, U) A. B. B. 450, 
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granted it must be determined under what circoniBtances a 
discharge may be entirely denied the bankrupt. It was 
noted (18) that the last bankmptcy act made it an easy 
matter for creditors to oppose a discharge and succeed 
in depriving the bankmpt of it, despite the fact that he 
had gone through the process of surrendering his prop- 
erty. The present Act provides methods of depriving a 
bankrupt of a discharge also, but the ease with which to 
deny it does not ai^ar so prominently as in the prior law. 
The law provides ^t parties in interest (19) may 
oppose on application for a discharge. This is done by 
filing specifications of objections, based upon the grounds 
the act gives for opposing a discharge (20). The "parties 
in interest" referred to are creditors, quite obviously, 
those having provable and dischargeable claims. This is 
the role, even though the creditor does not prove his claim 
and seek to participate in the dividends (21). On the 
other hand, one holding a claim that is not provable and 
therefore not dischargeable, cannot oppose the discharge 
(22) ; nor can the tmstee, it would seem, as he is not 
interested in the question of the discharge but merely in 
the collection and distribution of the assets. 

§ 112. Grounds of oppoaitioiL The grounds of opposi- 
tion are several and deserve separate treatment In gen- 
eral the grounds are of such a character as to have a 
tradency to coerce the bankrupt to surrender bis prop- 
yls) S«e S 102, above. 

(19) S«c. 14b. 

(20) Sec 14b. 

(21) In re Bcrnberg. 121 Fed. 042, 

(22) In re Servis, l-IO Fed. 242. 
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erty fully and completely to his creditors. Of sach a 
nature are the portions of the law providing that the 
bankrupt ehall not have a discharge, if he has concealed 
from his trustee property belonging to his estate ; made a 
false oath in any bankruptcy proceeding; destroyed, con- 
cealed, or failed to keep books of a<»»>nnt from which bis 
financial condition could be ascertained ; transferred, re- 
moved, destroyed, or concealed property from his credi- 
tors at any time within fonr months of the bankruptcy 
with intent to hinder, delay, or defraad bis creditora; or 
refused to obey any lawful order of, or to answer any 
material qaestiou approved by the court (23). To unpose 
a penalty for the violation of such provisions has a ten- 
dency to coerce the bankrupt to make a complete dis- 
closure of all his affairs after bankraptcy, and to keep 
and preserve complete accounts of tiiem before. The 
basis of these grounds is readily discernible. But the 
basis of an opposition on the ground that the bankrupt 
procured property from a creditor upon a materially false 
statement in writing made at some remote time before, 
and that he had been granted a discharge in a voluntary 
proceeding within six years, are not so easily discernible ; 
although there seems good policy in denying a debtor the 
privilege of procuring a discharge too often. While this 
does not debar him from going into bankruptcy more fre- 
quently than once in six years and having his property 
distributed by the court, it does prevent his doing so 
with the expectation of procuring the usual benefit and 
favor of a discharge upon having done so. 
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§ US. OraamiBsion ct offense punishable by Act. The 
Act has made it a criminal offense, punishable hy im- 
prisonment for two years, for a person knowingly and 
fraudulently to conceal from his trustee, while a bank- 
rapt or after hia discharge, any property belonging to 
his estate in bankruptcy, or to make a false oath or ac- 
connt, in or in relation to any proceeding in bank- 
imptey (24), The Act says that parties in interest may 
also oppose a bankrupt's discharge on the ground that 
he has committed an offense punishable under its pro- 
visions (25). The only offenses for which a bankrupt is 
punishable are the offenses just mentioned, commonly 
known as concealing assets and making a false oath. 

§ 111 Otmceahnent of assets. The bankmpt can be 
deprived of a discharge on this ground, only in the event 
that it is shown by the evidence that he has knowingly 
and fraudulently concealed assets (26). The proceeding 
is analogous to a criminal one and an intent to conceal 
mnst be shown. The concealment mast be from the trus- 
tee, either before or after a discharge. A concealment in 
a ease where no tmstee was appointed would not be a 
basis for opposition to a discharge (27). 

§ 115. Uakliig false oaths. In order successfully to 
oppose a discharge on this ground the opponent must 
show, as in case of concealment of assets, that the bankr 
rapt knowingly and fraudulently made a false oath or ac- 
eoont. The false oath may consist of false testimony 

(U) Bee. 2ab. 

{»} Sea 14t). 

(28) In re EVoeder, 190 Fed. HO. 

(27) Id re Tootliaker Bros., 128 Fed. tSJ. 
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given on an ezaminatioi) made by the trnstee to dieoover 
assets (28). And it wonld seem that false swearing in 
the hearing on the creditor's petition for an adjndicaticHi 
would be eqnally effective to bar a discharge. The false 
oath may be contained in the schedule of the bankrupt's 
assets, by either omitting to state tmthfnlly all his prop- 
erty, or by making a false statonent with reference to the 
debts he owes, or to whom owing, with the expectation of 
deriving some personal advantage. In a case where the 
bankrupt failed to schednle property fnan which he had 
realized substantial benefits as if he were the owner, hnt 
to which he claimed he had no title, the conrt held he made 
a false oath (29). 

§ 116. DastnyiDg, concealing, or failing to keep books 
of account. This basis of opposition is rather simple. The 
Act requires that the destruction, concealing, or failure 
to keep books of account must be done with the intent to 
conceal his financial condition (30). And in a case where 
it was shown that the bankrupt omitted to state in hia 
books what his indebtedness was, but where the evidence 
did not show this omission was made intentionally, the 
conrt refused to bar a discharge (31). 

§ 117. Traodnloit traiufers made within foor months 
of bankruptcy. A bankrupt 's discharge may be denied, if 
it is shown that he has, at any time within four mtmths 
preceding the filing of the petition, transferred, removed, 
destroyed or concealed, or permitted to be removed, de- 

(28) Weclwler t. U. 8., 19 A. B. R. 1. 

(29) In K GaUe7, 127 Fed. ES8S. 

(80) Sec. Ub (2). 

(81) In re Brlce, 102 Fed. 114. 
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stroyed, or ecmceaied any of bis property with intent to 
hinder, delay, and defrand his creditors (32). This pro- 
vision was not added to the law until 1903, and as a con- 
seqaence few decisions have arisen nnder it. This ground 
of opposition is the complement of the one permitting op- 
position on the ground that the bankrupt concealed prop- 
erty from his trustee. The former consists of conceal- 
ment before the bankruptcy, and the latter thereafter 
after a trustee has been appointed. The concealment un- 
der the former is sufficient if a mere concealment is 
shown; under the latter ground of opposition it must, 
however, be shown that the property is still recoverable. 
The mere fact of concealment from the trustee is insuf- 
ficient (33) ; it must be a concealment of property belong- 
ing to the estate. 

§ 118. FTocnring proper^ on credit npon a false writ- 
ten statemmt. As stated above (34), it is not any easy 
matter to discern the basis of permitting a creditor, from 
whom the bankrupt procured property on credit by a ma- 
terially false statement in writing (35), to oppose a bank- 
rupt's getting any discharge whatever from his debts. It 
would seem sufficient to prevent his claim being dis- 
charged, without giving to him the power of preventing 
all others being discharged. The explanation of nearly 
all the other grounds of opposition rests upon the fact 
that such grounds of preventing a discharge will facili- 
tate the discovery of the truth with reference to the bank- 

(82) Sec 14b (S>. 

(83) Venton v. Ullman, IT A. B. R. 4S8. 
(S4) g 112, above. 

<8S) Sec. Ub <4>. 



rfbyGOOgIC 



300 BANKRUPTCY 

rapt's affairs and tend to swell the assets for creditors. 
It was at one time thonght that the materially false state- 
ment mnst be made directly to the party who advanced 
property on credit This narrow view has, however, been 
discarded, and it is now held that if a materially false 
statement concerning the bankrupt's financial condition 
was made to a commercial agency, which communicated 
its contents to another, who thereupon sold goods to the 
bankrupt, the party relying can oppose the discharge (36) . 

§ 119. Prerioiu Tolnntary discha^fe vithin six years. 
The Act says that a discharge may be barred, if in 
volnntary proceedings the bankmpt has been granted a 
discharge within six years (37). Tins provision has no 
connection with involuntary cases. Creditors may file as 
many petitions as they can sustain, and, upon the success 
of each, if the bankmpt has not in any way placed himself 
in a position where a discharge may be barred by one of 
the recognized grounds, he can procure a discharge. If, 
however, he has procured a discbarge in a volnntary case, 
and within six years seeks a discharge in an involuntary 
proceeding, the former discharge is a bar (38). On the 
other hand, a refusal to grant a discharge in a voluntary 
case, even though within six years, is no bar to a dis- 
charge in a volnntary proceeding. The statnte mentions 
only cases where a discharge has been granted. 

§ 120. BeftaBal to obey orders or answer questions of 
ooart. The Act makes it a basis for denying a discharge 
that a bankrupt, in the course of bankruptcy proceedings, 



(86) In re Plncas ^^ ^^ ^^- 

(87) Sec. 14b /fli ' 

(SSi /iireJVe^^- j34F»16e7. 
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refused to obey any lawful order or to answei 
terial question approved by the conrt (39). 



§121. Advantages to creditors of natimal 
diverse state laws. Manafactnrers, bankei^, 
companies, wholesale honses of all kinds, in fa 
all coaunercial operators of importance, have, 
modem advantages of telegraph, telephone, i 
transmission of the mails and articles of c 
spread their business over the entire United 8U 
least into one or more neighboring states. Ui 
conditions, with no Federal law in force but witl 
state laws as there are different states, it is necei 
the operator be familiar with the insolvency 
ruptcy law of every state, its pecntiarities, am: 
sibilities under it, in order to safegoard bis righ 
if the state law where the debtor resides permi. 
ences, it is not sufficient merely that the distai. 
know this fact, but it is essential that he be e:i 
diligent and vigilant in order to compete on l: 
with other creditors, nearer to the common d; 
having readier access to him and to the courts 
transfers from him and liens and attachmeni 
him. 

The state laws permitting preferences and 
favor the diligent, permitting them to satisfy tl 
in full to the exclusion of others. They fosJi 
stn^fgle between creditors to be the first to pro : 

(89) Bee. 14b (6). 
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or preference, and tend toward inequality among cred- 
itors. The Federal law, on the other hand, whidi avoids 
preferences and legal liens procnred within fonr months 
of bankruptcy, stands for equality among creditors and 
eliminates the stm^le for an advantage by way of pref- 
erence or legal lien. 

Two obvious results are accomplished l^ the Federal 
Act First, the work of the conunerdal credit man for 
large concerns is greatly simplified and made safer. The 
uniformity sought in snch branches of the law as that of 
commercial paper, sales, and the like, which have been 
largely accomplished by th« concerted action of many 
states adopting substantially the same code on the sub- 
ject, is accomplished in bankruptcy by one piece of leps- 
lation by Congress, the work of many legislatures done by 
one. This of itself would seem to be a justification for 
the retention at all times of a national bankruptcy act. If 
any features of such a law become objectionable, amend- 
ment should be resorted to and not repeal. 

Second, the spectacle of a few favored creditors ap- 
propriating a debtor's entire property to satisfy their 
claims, to the exclusion of the rest, is entirely eliminated 
by the salntary features of the last two Federal acts, pre- 
venting preferences and liens procured by legal proceed- 
ings, while the debtor is insolvent. While some states 
prohibit preferences, this is not the universal rule. Un- 
der the (q>eration of the Federal law there can be no 
doubt, and the unseemly race of assignees, attachment, 
and execution creditors to be the first to seize the debtor's 
property is avoided, as well as the injustice to the less 
fortunate creditors. 
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JUBaMBKTS. 

$ 1. Ontthie. The principal points to be considered re- 
garding judgments are: (1) their natnre, essentials, and 
kinds, inclnding a survey of the elements of jurisdiction ; 
(2) the record of the judgment; (3) vacating and amend- 
ing judgments; and (4) the effect of judgments. These 
will be considered in the order named. 
Section 1. Nature, Essbntuia, and Kinds of JinxucENTs. 

$2. Jndcnunt d^ned. Many different definitions of 
a judgment have been given, some superior on one ac- 
count, Btmie on another. Lord Coke said that a judgment 
is the very voice of law and right, signifying that it is 
the application of the wisdom of the law in dispositioin 
of the particnlar case. A more practical definition is that 
it is the final determination, by a court of competent juris- 
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diction, on the matter snbmitted to it by the complaint or 
some person or persona; which is nsoally a complaint 
against other persons, but may be a mere request to pass 
npcm matter without any opposing party, snch as adjadi- 
cstiou of a salvage of shipwrecked goods at sea, that they 
are wreckage and that so much belongs to the salvors for 
saving them. In examining this definition it is necessary 
to notice that many orders are made by the court in the 
progress of every trial , which are not properly judgments ; 
of these examples are seen in aucb orders as that the case 
shall go over to the next tenn, that the plaintiff shall give 
security for costs ; and, in addition to these, are ruUnffs, 
that this evidence is not competent and shall be excluded, 
and the like, which are not even considered ^ orders. The 
judgment, properly speaking, is the final disposition of 
the case, though not necessarily of the merits of the dis- 
pute. Judgment that the case be dismissed, because the 
plaintiff has failed to include certain persons as defend- 
ants who should be included, does not go to the merits of 
the question at all, and in no way prevents the immediate 
prosecution of a new suit against the proper parties, in- 
cluding all the parties to the present suit ; but it is in the 
strictest sense a judgment, because it puts an end to the 
particular suit. It has often happened that appeals have 
failed, because the appeal was taken before ju^;ment 
given, the parties assuming that the direction that such a 
judgment be drawn up was itself a judgment, instead of an 
order for judgment Such technical distinctions are not 
cottdncive to justice, nor to the respect for the courts which 
should be entertained by the people; and it is believed 
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that they are not strictly soimd. For the jndgmeiit is not 
the entry vhicb the clerk of the court makes, but the order 
which the court makes, of which the clerk's entry is only 
a memorandum. 

§3. Same: Hlostrations. A few illnstrations will 
make this clear. Suppose the clerk makes an entry that 
judgment was given, when the court had ordered nothing 
of the kind. Is that a judgment? It has been held that 
the court may rectify such errors, whenever they are dis- 
covered, even years afterwards ; but, if a judgment is in 
fact given by the court, and the judge later makes up his 
mind that he was wrong in the judgment he gave, that 
error cannot be corrected by him after the term at which 
the judgment was pronounced. Again, it is clear that no 
ezecntion can be valid unless there is a judgment warrant- 
ing it; and yet it has been held in several states that an 
Kcecution, issued after the judgment is pronounced by the 
oonrt, is not void, merely because the record of the judg- 
ment was not written up till after the execution was taken 
out and property seized under it. Again, if a judgment 
is rendered in vacation time, that is after the court has 
adjourned definitely to the next term, or wiUiont day, as 
it is called, that judgment is void according to all the 
aathorities, and yet it is admitted by all that it is all 
right to make entry in vacation time of the judgments 
rendered in tenn time. Ordinarily, the official record is 
the only proper evidence to prove that a judgment has 
been given by the court, which is believed to have had as 
much as anything to do in creating the erroneous notion 
that the record entry is the judgment; instead of the true 
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doctrine, that the judgment is the order made 1^ tiie court, 
of which the clerk 's record is the contemporaneooB, official, 
historical memorial Yet it has happened that judgments 
have come into qnestion in later cases, and proof of them 
has been allowed by other evidence, npon showing some 
extraordinary accident which prevented the entry ever 
being made. Such was the case of a justice of the peace 
who heard the parties, and at the end of the hearing pro- 
nounced judgment npon the matter orally at once, but 
died a few days later, without having made any docket 
entry of his judgment (1), 

§ 4. What is a oonrt? As a judgment is a final deter- 
mination of a controversy by a court, it follows of neces- 
sity that the order is not a judgment nnleas the body pro- 
nouncing it was a court A court has been defined as a 
place where justice is judicially administered; because 
in the old days the feudal barons assembled their followers 
in the open space in their castles to debate and decide dis- 
putes between any of these followers. Bat the word court 
involves more in its modem judicial meaning than the 
place where the meeting is held. In the legal sraise, a 
court is a body of the government, dniy constituted and 
assembled for the purpose of deciding such matters be- 
tween opposing parties as are bronght before it and the 
law creating it enables it to decide. It is necessary that 
the body be created by the proper governmental authority. 
If it is constituted by the agreement of Hie parties sub- 
mitting the question for decision the determination it 
^ves is not a judgment ; it is at most only an award of 



(1) BlckAT T. HlBMlsle, 8 Hlcti. 267. 
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arbitrators. If the body waa created by rebels or insnr- 
gents, and not by the legal govermnent, its determination 
would not even be an award of arbitrators, anless the 
matter was submitted to it by consent of the parties, nor 
even then if what tiiey expected was a judgment of a 
conrt; that is, unless their agreement included the crea- 
tion of the body to try the question, and not merely an 
agreement to submit the matter to a body supposed to be 
already legally created. If the body was created by the 
proper legislative authority as a court, bnt for some 
reason the statute was unconstitntional, it has been 
denied that the body assembled and acting under such an 
invalid law is not even a de facto court If the body was 
created by the proper legislative authority by a valid law, 
it is not a conrt unless the legislative intent expressed by 
that law was that the body should be a court. If the legis- 
lature declares that the supervisors of the county shall 
be a body to pass on the hills due from the county and 
order their payment, it does not follow that the legisla- 
ture intended that the board of supervisors should be 
a court, nor that their determinations should be judg- 
ments. Matters are not brought before a board of super- 
visors as they are before a court, by issuing a summons, 
serving it on the of^wsite party, uniting on an issue, tak- 
ing testimony, and so fcnth. The bill is filed id an in- 
formal way. Often the board takes it up in the absence 
of the parties. They are entitled to no bearing nor argu- 
ment. The board need have no testimony, and may de- 
cide on their own information and opinions. Such a de- 
termination is no judgment. If the legislative authority 
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declares by a valid law Qiat anch a body shall be a eonrt 
to try snch caaes, there is no court in fact till the au- 
thorized body is organized and assembled. From this it 
follows: (1) that the legal business of the body mnst 
be judicial; {2) that the body is created by a valid law 
of a real government; (3) that it is properly organized 
and assembled, which includes officers, time, and place. 

§ B. Elements of jnriBdictlon: 0<miplianoe with stat- 
utory requirements. Jurisdiction has been defined to be 
the power to hear and determine a matter anbmitted. 
1. In order for a court to possess this power it is clear 
that the court must be duly and legally constituted and 
regularly assembled, as stated in the preceding aubsec- 
tion. 2. Further, the question or case on which it as- 
sumes to act most be of the class in which the law of the 
court's creation empowers it to act; if it be a criminal 
prosecution, it is essential to jurisdiction that the law 
under which the court acts has empowered that court to 
sit in such cases; one court may be wapowered to sit in 
probate of wills, and another to try for alleged crimes, 
and yet neither court be empowered to sit in a case which 
would be proper for the other to decide. 

3. Another essential to jurisdiction is that the law de- 
fining the court's powers has enabled it to make such a 
judgment in a proper case, as it has attempted to make in 
the given case. A judgment by a justice of the peace that 
a man be hanged, for an offense of which he is charged 
before snch justice, would ordinarily be absolutely void, 
and need not be appealed from ; for in no case at all is 
the justice enabled to give such a judgment. His judg- 
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ment for a greater amount than the law enables bim to 
render in any case wonid be likewise void, tiicme^ the 
particular case justified stioh a jadgment Bnt suppose 
that the law has authorized the justice to try cases in- 
volving less than $300, and in such a case a man daims a 
sum less than $300 against another, bnt gives no proof 
warranting any judgment at all. It is clear that the justice 
should not give the plaintiff judgment for any sum; but 
it is equally clear that what amounts to proof of a case 
is the very question which the law has empowered the 
justice to decide, and which the case before him requires 
him to decide. Power to decide includes power to decide 
either way— to decide it the right way or the wroi^ way— 
to say which is the right way, and what the proper amonnt. 
If the justice errs on this, it is error only; and the party 
aggrieved by this erroneous judgment must sabmit to it 
and abide by it, or appeal from it to some other court 
to have it corrected. 

§6. Same: flabmissionof qnestiontoooiirt. 4. Another 

element essential to jurisdiction is that a case shall have 
been brought before the oonrt, and that the case on which 
the court assumes to pass is the case submitted to it for 
decision. The court cannot decide every possible question 
between contending parties, merely because it has be«i 
asked to pass on a particular question ; nor can it act of 
its own motion on any question, nnless a question has been 
submitted to it for dedsion. Courts must be set in motion 
by complaint or petition, and cannot originate a case of 
their own motion ; but when the case is once before it, the 
court may dispose of it on motion, or of its own motion. 
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Suppose a man brings an action against his wife to settle 
title to land, the conrt conld not decree a divorce between 
them in such an action, though the proof offered on the 
title to the land should show ample ground for a divorce; 
for that is not the point submitted to the conrt for de- 
cision. The court can decide only what is snbmitted to 
it for decision; but when the question arises as to what 
is submitted, we get into a much more difficult field. On 
this the general proportion is, that the pleadings need 
not be regular, need not show that the party is entitled 
to what he asks for, need not be so good but that the case 
wonld be dismissed because of the defect, if the point 
were properly raised; it is enough that it appears that 
the point decided was the point the party wanted dedded, 
or was essential to the decision of that point 

§ 7. Same: Jndgmente bindinif property. 5. To make a 
judgment binding on the title to any particular property, 
it is essential that the property be brought within the 
court's control If it be land within the court *8 territory, 
sufficiently described in the papers in the case, no actual 
seizure of it is necessary to enable the conrt to g^ve judg- 
ment binding on the title to it, unless the statutes under 
which the suit is prosecuted require that to be done; and 
it is even a disputed point as to whether failure to observe 
the statutory requirements is not a mere irregularity, 
which can be taken advantage of only in a direct proceed- 
ing in the same court and action, or by appeal. Bnt it is 
essential to jurisdiction of the thing, that the purpose of 
the action was expressly to fix the right to that property. 
If the property was at a place out of the conrt's territory, 
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no judgment it can render can bind the title to that prop- 
erty, thongh that may be the direct purpose of the action 
in which the judgment is rendered which is daimed to 
bind that prc^rty. Observe that what is here stated is 
that the title to the property is not determined thereby. 
If the court has the party before the court, it may order 
him to do something concerning property out of the state, 
and imprison him for contempt until he will obey the 
order. If he escapes without doing what he is ordered 
to do, the order does not affect the title to the property 
out of the state. This doctrine has been very much 
theorized upon in garnishment of debts to non-resident 
creditors or from non-resident debtors; and it has been 
clumed tiiat the debt has locality, and is situated -when 
it is payable, or where the debtor resides, or where the 
creditor to whom it is due resides. But this question has 
now been finally put at rest by the Supreme Gonrt of iho 
United States (la), which holds that one who owes an- 
other a debt may be charged as garnishee therefor, wher- 
ever he can be found and served with process, regardless 
of where he lives, where his creditor lives, or where the 
debt is payable ; and that, if he pays the debt on snch a 
garnishment, that payment will be a good defense to any 
suit by his creditor for it in the same or any other state, 
provided the garnishee notified his a*editor of the gar- 
nishment, so as to give him an opportmiity to defend 
the garnishment. 
§ 8. Same: FexBonal Judgments. 6. Another essential 

(U> Ohkmgo, «te. B7. t. Stann, 174 U. B. 710; Harris t. Balk, 198 
U. &21& 
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to jnriBdictitm in any case to render a judgment landing on 
any person as a personal charge, wMch is called a judg- 
ment in personam, is that the person to be so bonnd mnst 
have been duly brought into court, so as to give him an 
opportunity to defend, called his day in court, before such 
judgment is given against him. He may thus be brought 
before the court by his voluntary formal appearance in 
the court and submitting to its jurisdictiou; or by mak- 
ing service on him in any manner which he may have ex- 
pressly or impliedly agreed and directed in advance diall 
be a sufficient service on him in such a case ; or he may 
be brou^t vithin the court's jurisdiction, so as to enable 
the court to dedde in perstmam agunst him, hy formal 
service of the oonrt's process on him in person at any 
place vitbin the state, provided the lav of the state au- 
thorizes such a service. But any statute of any state de- 
claring that a person residing out of the state may be 
served by publication of process in the state or personal 
service on him out of the state, and that such service shall 
authorize the court to proceed to judgment in personam 
against him the same as if he had been personally served 
in the state, would be in violation of the Fourteenth 
Amendment to the Constitution of the United States, which 
declares that no man shall be deprived of life, liberty, or 
property without due process of law (2). 

§9. Same: Opportnnity to be lieanL 7. Since the pur- 
pose of service of process is to enable the party to make 
defense, it follows that a further element of jurisdictiou 
is that an opportunity to be heard in defense shall have 

<2) FennoTer y. Neff, SB U. S. n4. 
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been g^ven the party before paBsing jndgmeiit upon him. 
For, if the oonrt holds that the party smmnoned is one 
not entitled to standing in the oonrt, and thereupon orders 
Mb appearance stricken ont, and immediately enters judg- 
ment against him, that ^ndgment is absolntely void and 
need not be appealed from. It mast not be inferred from 
this statement that a judgment is void, merely because 
the party was not allowed to make his defense at so lata 
a time, or not allowed to make the particular defense he 
wished to. The doctrine extends only to denial of all right 
to he heard at all. 

Beyond the points made above, there is a wide field in 
which no positive statements can safely be made, in which 
one court has held that a departure from the prescribed 
mode of procedure was fatal, and another oonrt has held 
that it was only an irregularity. 

§10. Smmnary (rf euoitUUs of jndgmentB. It has 
seemed necessary to give thus much attention to the vexa- 
tious subject of jurisdiction, in order to get a clear and 
complete conception of what a judgment is; and this 
brings us to the end of the first topic, the definition of a 
judgment; and we may now state the conclusion that a 
judgment is die sentence of the law pronounced by the 
oonrt upon the matter contained in the record. From the 
foregoing review of our definition, we may discern the 
following essentials of a judgment: (1) If nothing be 
done, if there be no pronouncemoit, clearly there is no 
judgment. (2) If the pronouncement be not in the na- 
ture of a sentence, it is no judgment. (3) If pronounced 
1^ any body other than the court, it is no judgment 
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(4) If tqxm matter that court is given no antluHnty \xy 
law to hear and determine, it ia no jnd^nent (5) If 
that ooort is not given anthoritf by law to pnmonnoe suoh 
a jad^pnent in any case, it is no judgment (6) If the 
matter prononnoed npon be not before tbe court, it is no 
jndgment. (7) It is not a judgment in personam anleSB 
the person pronounced against was before tbe court. 

i XL Xindi of jndgmenti. Judgments may be classi- 
fied fnnn various points of view, aooording to the pur- 
pose intended to be served hj the clasBifieaUon. The fol- 
lowing classificationB are some of the most important: 

(1) As to their effect in disposing of the action, judg- 
ments are either interlocutory or final As we have seen, 
only the final are really judgments. Final judgments are 
those which completely dispose of the particular action* 
ihon^ not necessarily of the controversy involved in it. 

(2) Judgments are either absolute or nisi, according as 
they are to have effect at all events, or only upon the 
hai9>ening or not happening of some specnfied event (3) 
As to the place where rendered, judgments are either 
domestic or foreign. A domestic judgment is one ren- 
dered bjr a court of tbe same sovereignty. A foreign 
judgment is one rendered by any other conrt (4) As to 
the state of the pleadings at the time the judgment was 
rendered, it is: (a) on an issue of law; (b) on an issue 
of fact; (e) when the pleadings raise no issue; or (d) on 
abandonment of the suit by the plaintiff. (5) Aa to tbe 
binding effect, the judgment is either valid or void; and 
if valid is dther in personam or in rem, and, if in renit 
is eitiier in rem generally ot as to imrtioular persons or 
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pnrposes. The difference in the binding effect of jndg- 
menta in personam* and jndgmentB in rem, either gen- 
erally or specially, will be explained more fnlly iriten we 
crane to consider the effect of judgments. 

6lOTIOir2. BbOOBD OF JmNHONT. 

i 13. DflAnltiML Hie record in judicial proceedings is 
the written histoiy of the proceedings and transactiona 
of the court, kept as a perpetnal memorial therof. 

§ 18. Tonner KngllBh praetlQe. In primitlTe times all 
the proceedings were oral in open court, the dedaratioiit 
pleadings, judgment, everything; and the judge or hia 
clerk took rough notes of the proceedings as they pro- 
gressed. These were finally amplified on parchment, and 
filed as a perpetnal memorial When the pleadings came 
to be made in writing on paper, this custom of copying 
tiiem on parchment was continned. As soon as the ver* 
diet had been foond and reported, the signature of the 
proper oBaer was obtained on a sheet of paper called a 
final judgment paper. This was called signing judgment 
As soon as thb was done, the sncoessful party might make 
the record on parchment This was called entering the 
judgment of record; and whm this parc^mient o<^y had 
been filed it was called the judgment roll. Leaving the 
roll in the treasury of the court was called filing the 
record. The elerk kept a book in yriiek all these records 
were indexed. Making tbe entry in the index was called 
do<^eting the judgment 

$14. Shim: Sxanq^ !%• Mknrinft oc^ned from 
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WentwortH'B Pleading, vill give aome idea of the natnre 
of these records: 



FIflU before onr lord the Unf at WortmlMtor oC tbe Term of 8t 
Ulchael, tbe twentr-elxth jttt of the itiga of our aoTWelin lord Geocie 
the Third, br the grace of Ood of Great BrllalB. France and Ireland, 
Ung, defaider of the faltb, and ao forth. In the /ear of Onr Lmd 1760.— 
BoU, Stormont and Way. 

London, Be it rem^nbered, that la die Term of the H0I7 Trlnttr laat 
paet, before oar lord the Unf at Weatmlnater, cante BobMt Hnnter, fay 
Ollea Blake hie nttomer, and brooght Into the court of onr Mid lord Qm 
king then there his certain bill against 3atm Bennlngham. bdnc In the 
cnatod; of the mamhalBea of onr aald Lord the King, befne t&e Ung 
blmaelf, ot a plea of treepaa on the CAM and there an certain pledges 
tor the prosecution, to wit, John Doe and Hldiard Doe; whldi bin fot 
lowB In them worda, to wit ; London, to wit Bobert Hnnter complalna 
ta John Bwmlngham — [hare ftdlowa the bill in fall except the alcmture^ 
thm the Impartance, plea, and continuance]. 

Aftnwarda, that la to ny, on the day and at the plaoe within dmd- 
tloned, btfore the Honorable FrancU Bnllw eequlre, the JusUce within 
mentioned, John Way gentleman bdng aaeodatad with him, according to 
tlie form of die atatnte In auch caae made and provided, came aa w^ the 
Within named Robert Hnnt», an the within named John Bennlngham, 
by their reapectlTe attorney! within mentioned, and the Jarora of the 
Jury within mentioned being called Ukewlae came ; who, being tried and 
awom to q)eak the trulh ooitoenlng the mattna wlthbi oootalned, and 
after evld^ice being given to them ot and apou the within omtrata. went 
fr<»D the bar of the court to dlacaaa their verdict of and upon the premlaea, 
and after the aald jury haa dlaconned and agreed among themadTea they 
come back to the bar and aay that the aald John Bennlngham did under- 
take and promlM In manner and form as In the said dei^ratltni Is cnn- 
plained against him; and th^ assess the damages of the said Bobwt 
Hunta on occasion of the premises mmtloDed in the sum of flfty-elgtit 
ponnda three shillings and alzpence, om and above his coata and charges 
by him laid out tn hla salt In this bdialf and for those coots and charges 
to forty ahUllngs ; Therefore It Is consldo^d that the nld Bobert Hunter 
recover against the said John Bennlngham hia damages aforeaaid, by the 
Jury aforeaaid In mannw and form assessed, and also fonr ponnda and 
thlrteoi ahlUlnga for hia coata and charges aforeaaid to the said Bobot 
by the court of onr lord the Uqg now here adjudged of Increasi^ wldt 
bla assent; which said damages In whole amount to riUrty^oiir pounds 
■ixteM shillings and alzpenoi^ and the said John Bemdntfiam la Ui 
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§10. Amerioui pruttw: Tomial record of jndcment. 
The English practice is followed to a great extent in some 
states; but the entries are nsnally required to be made 
by the cleA of the oonrt instead of by the attorney, in 
books instead of on loose sheets, and on paper instead of 
parchment. Probably no oonrt in this country has its 
records kept in parchment The statntes, court mles, and 
decisions of each state mttst be examined in order to 
learn the proper practice there ; bat it may be worth while 
to make a few suggestions as to the practice generally. 
In Kew Yoik the sQcoessfnl party mnet make a judgment 
roll for the derk, by preparing exact copies of all the 
papers on file in tbe case and attaching them together, 
or by attaohing the original papers together, and in either 
erent adding a copy of the judgment as entered in the 
judgment book, and filing the whole with the clerk; or the 
clerk may at his option make np the record himself (2a). 
So, in Minnesota and the Dakotas, except that it is the 
duty of the clerk to make np the roll (3). So, in Wis- 
consin, unless tbe party shall fnmidi the roll to the clerk. 
In Califomia the rule is the same, except that the clerk 
makes np the roll by attaching together the original sum- 
mons, proof of service, pleadings, a copy of the verdict, 
the bill of exceptions if any has been filed, and a copy of 
the jadgment as entered in the judgment book (3a). In 
each of these states the statutes also reqoire the clerk to 
enter the judgment at large in a book called the judgment 
book, and it is a copy of this eatry that ccMnpletes the 

(Sk) Kimpp T. Hoch^ 82 N. T. sea 

(S) Locke T. Hnbterd, 9 S. Dak. 864. 
(at) CaL Code Civ. Froc <1SBD), | Om. 
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judgment roll. In each of these states, also, the clerk is 
required to teep an index of jadgments, usually called the 
judgment dodcet^ or the judgment and execution docket, 
in which he enters the names of the parties to the judg- 
ment, its date and amount, and whatever is done toward 
executing or satisfying it. 

5 16. Same: Journal entriei and flies. In niinoia, 
Indiana, Iowa, and Ohio, the practice is more like the 
practice in Michigan, which more nearly resemhles the 
primitive than the modem English practice (4). No for- 
mal record is made np at all, but the files in the case and 
the entries made by the clerk, in the joomal of the pro* 
ceedings of the court while in sesmon, stand in the place 
of the formal record. According to this practice, the 
files in the case are treated as a part of the record; and 
such action taken by ihe court in the case as does not 
appear from an inspection of the files, is shown by the 
joumaL Bnt in these states the derk is required to keep 
an index or indexes, as in the other states, called a docket, 
and showing the names of the parties to each judgment, 
its amount, its date, and what has been done in the way 
of enforcing it or satis^ring it 

5 17. Same: Ezanqde. A fair idea of the character 
of the journal entries will be obtained 1^ examining the 
following: 

joumiL nruKfl n looBiaAii onoun oovb; 

UoBdar. Uaj 70. A. D. IMQi 
At a KsnUr senlon of the Olrcnlt Court for tli« conntf of WaabtoMW, 
commenced and held at the court honae In the dt; of Ann Arbor, on the 

(4) Jsq>er t. Sdileaalnger (per Hontn, 3.), 22 lU, Ani. 687; Gal- 
bnltb r. SIdner, 2S Ind. 142; Campbell v. Ajrea, 6 Iowa, 819; Bnnm ▼. 
Btagtant, 82 Iowa, 204; Bmojr r. WhltwcU, 6 Hkb. 474^ 4881 



rfbyGOOgIC 



JUDOUENTS 319 

wnalfe <kr «t 11*7 iB tbe 9«>r ot our Lord tnw OionMiMl nine bnndn^ 

uoa 

PnMBt, Ow Hod. B. D. KIum, 

Glicalt ivOtt, 
Tbe Gonrt opeoed tor bnMntm in diM form at tan a. m. 
[H«c» toUow wreral eotrtw concenlni criminal caMa, thM the flO- 

IOWlBK.1 



ne atr of TpatUntt 

In tUa canae, tbe partlea beliif In eoort by tbdr reveettve attofaeji 
ready for trial, tbennimn came a Jnry ot twelve good and lawful men, 
to wit, Uldiael P. Alber, lobn Tola, Tbeodore H<dirbox, Qeorie Cbap- 
aun, Oeorge Qnaka, Bobert Oampbdl. Bart Hartln, Bay Bnckalew, 
Frank GUpen, William Dolan, Gottlob Hntx^ and AoEost Otto, who^ 
bdnf duly Impanried and awom wril and tmlf to try Uw laane between 
tbe partlea, aat together and beard tlie allegattons and proofa of th« 
parties tmtll tbe boor of adjoumment, 

Wberenpon ttw Ooort adjourned tOl tomorrow at nine a. m, 

laitDed] B. D. Elane^ Glrcnlt lodge. 



Tbe dtr of TpaOantL 

nte Jar; beretofore Impended and awwa In Ibla canae aat tt 
heard fnrtber proofa, tbe arinmenta ot tbe attomeya for tbe l e a p ee tlwe 
parttea and tbe Aarge of tbe eoort. and retired from tbe bar onder the 
charge ot Charlea Dwrer, ao cOcer ot tbe conrt duly awom for tbat par- 
poae. to eoaalder Utelr mdlct; and, after being abacnt tor a time, ra- 
tamed Into coort, and aay upon tb^ oatha that Ibe dty of Tpallantl la 
ftdltr In manner and form aa the plaintiff baa In ber declaration In tbia 
canae complained agalnat It ; and ther aaaeaa tbe damagaa of tbe aald 
mia Olaaler on oocaaloB of tbe premlaea, over and above her coata and 
dmrgaa by ber about her aalt In thla behalf erpended, at the anm of aU 
bandied ddlara; tbetetore, on motloa of A. J. Sawjer A Son, attomern 
toe aald plalntli; It la CMwldered and adjndged bj tbe conrt now b«« 
that BUa Obudcr do recover agalnat the nU dty of TpellaDtl the aald 
anm of alx hnndred dollaia, together with her coata and diargea to ha 
taxed, and tbat axecntlon do taase tberefor. 

tHwe fidlow the entrjr In tbe next caae and die other tao c eed la i for 
tba day, itgned at the cod bj tbt Judge aa on the prerlooa day.J 
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S 18. Bamft: Jnitioe ooort reoonb. What is above 
stated has reference only to records in the superior conrts. 
Justices of the peace nsnally have what is called a docket 
in which they enter, under the caption of each case, in 
ledger form rather than in the form of a jonmal, a minute 
of whatever is done in the case, from the issuing of the 
original process to the return of satisfaction on the 
execution. 

§19. Entering and »»p*nH<iig reonrd. The record 
should be an accurate contemporaneous history of the pro- 
ceedings, showing all the essential facts. But failure of 
the clerk to make up the record daring the term does not 
deprive him of power nor relieve him from the duty to 
make it np later. The court may, of its own motion, order 
the record made, even after years of neglect. When the 
oitriea have been made the clerk 's powers cease. No man 
would be safe if the clerk could change the records to 
suit his convenience. If he learns that his version of the 
proceedings does not accord with the facts, he cannot 
rectify his error ; but the court may at any time order any 
part of the oitries to be so changed as to accord with 
what was done. For this purpose, notice to the parties 
is not jurisdictional ; though it ought always to be given, 
to enable them to show any reason why the change should 
not be made ; and a party prejudiced by the (Hnission may 
have the amending order vacated for that reason. The 
court should not rashly conclude that the entry is in- 
accurate; and many conrts hold that no change can be 
made on the unsupported recollection of the judge and 
spectators, but only when the fact appears on the face of 
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some of the papers in the case. This makes tiie dwk 
more powerful than the court. On the other hand, it Ib 
said that the trial court is the only jndge of the compe- 
tency and sofficiency of the evidence to prove the fact 
Yet, should not a oonrt of review compel the correction 
of an indisputably erroneous statement in the record! 
The right to a day in conrt is nothing without the right 
to have the proceeding correctly recorded (5). 

S 20. Questions reganlliig essentUUs ot xwnxei. What 
is a sufficient record is a question that may arise: (1) in 
the same proceeding; or, (2) in another proceeding, (a) 
in the same court, or (b) in some other court. If in the 
same court, though in another proceeding, want of record 
evidence of any essential facts can usually cause little 
trouble, provided you can convince the judge that these 
facts existed; for he may then order the objection re- 
moved on the spot, by amending the record bo as to supply 
the defect (6). 

§21. Hov far presumptiaDS aid the record. But if the 
question arises in another court, the result is likely to be 
more serious. In such cases it is material to inquire 
whether the court in which the judgment was rendered 
was one of special and limited jurisdiction, or one of gen- 
eral jurisdiction ; and, if the latter, whether the particular 
proceeding came within its general powers, or was some 
extraordinary statutory proceeding, of which it had juris- 

(B) l\»r anOiorltlM oo tbe matten In thlt rabsectlmi see: Btldi r. 
Sbaw, T Oiub. 282 ; Bogha r. Streeter, 24 111. 647 ; CommonirMltli v. 
Hagee, 8 Pi. St. 24a Jnsdcefl of the peace bare been bold not to pommm 
the poww to diaage their reoofda or add to them when once enteiML 
King r. Batea, 80 Hlcb. 897, and caaee dted. 

(fl) DewcT T. Peeler, 161 Ifaaa. ISS. 
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diction h^ Tirtoe of the statnte. If the oonrt was a m- 
perior oonrt of general jnrudietion, and the prooeedinir 
in qnestion was within the scope of its general powers, 
tiiere is a presomption that all the facta existed to give it 
jnrisdiotim of the matter and of the parties, and sodi 
foots need not be shown hy the record. Bat if what was 
dcHie to obtain jarisdiction is stated in the reocwd, there 
is no presumption that anything else was done, thon^ 
essential to obtain jurisdiction (7). The mie is different 
with respect to courts of spedal and limited jurisdiction, 
and with courts of general jurisdiction acting under an 
extraordinary statutory anthority. In such oases, aoooxd* 
tng to most courts, there is no presumption of law in favor 
of their jurisdictions. The jniiscKotional faots must then 
affirmative^ appear from sufficient evidence or pn^>er 
averments in the reoord, ot the judgment will be deemed 
vtud (8). 

$22. What nuHt ahn^ an^ear. But besidea the 
above, all of the following must always appear : 1. That 
what is offered was really intended as a reoord by the 
court whose judgment it records. 2. Who were the 
parties in whose favor and the parties against whom thr 
judgment was rendered. 3. That judgment was ren- 
dered, and what that judgment was ; if for damages, how 
mnoh; if for property, what pn^rty. No particular 
form of words is ever necessary. It is well enon^ if the 
substance can be gathered from the reoord as a wholes 
It need not show the names of the jury, the form of the 



(T) Hkhn T. Kdlr. U ChL an. 40B. 

<8) GtiptB T. pma u w>n. aoot saa, 
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action* or the eridwce <ni whidi the judgment was based ; 
and need not be signed by the jodge, tmlesB the statute 
reqaires it (9). 

S8S. OoadtoMtnaoufitnoatd: laxly doetrine. "The 
n^,'* swd Lord Coke, "being the records or memorials 
of the judges of the courts of record, import in them such 
nnoontroUable credit and verity, as they admit no aver- 
ment, plea, or proof to the contrary. . . . And the 
reason thereof is apparent; for otherwise there ^onld 
never be any end of controversies, which should be in- 
convenient . . . During the tenn wherein any ju- 
dicial act is done, the record remaineth in the broast of 
the judges of the court, and in their remembrance, and 
therefore the roll is alterable during that term, as the 
judges shall direct But when the term is passed, then 
the record ia in the roll, and admitteth no alteration, aver* 
ment, or proof to to the contrary" (10). 

§24. Same: Modem limltatioui. This doctrine ia 
necessary that there may be aa end of disputes. But 
when applied in its pristine rigor to all cases and under 
all conditions, it was too harsh and unreasonable to stand. 
It would be hard to say exactly how much of it remains. 
The modem dedsions npon it are very numerous, and far 
from uniform; yet the foUowiog propositiona may be 
stated as settled beyond dispute (11) : 

1. Statements in the record may always be disputed 
in all proceedings instituted for the purpose of proving 

<S) U Katj. PL a Pr. 926, ff. 
(30) OAe lit, p. MO. B«e alM, 8 BL Com. 407. 
(11) SMnadi,Jndgm«itB,||288,288h88(l,4ie-ie;iachB«I»T.8tort. 
S9UIdi.20a. 
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the falsity of the reoord, to the end that it may be so 
amended as bnly to state the facts, or that the proceed- 
ing may be declared void or limited in its effect, because 
some essential facts alleged did not exist 

2. Statements in the record may be disputed, and al- 
ways might be, in actions by the party iojttred against 
tile officer making the false entry to recover the damages 
resulting from his wrongful act 

' 3. Strangers to the proceeding are not ctmclnded by 
statements of fact made in the reoord so far as their in- 
terests are affected. Bnt even against strangers the judg- 
ment record is ctanpetent and often the only competent 
evidence as to the facts occurring in court which the judg- 
ment should record, as that judgment was rendered, and 
what that judgment was. 

4. In actions on foreign judgments, the defendant may 
show that the judgment is void because some jnrisdictional 
fact alleged in the reoord did not exist 

§ 26. Doctrine does not ^iply to inferior oonrts. Per- 
haps all has been said that can be stated with assurance. 
There is a fundamental distinction made in this connec- 
tion between superior courts and inferior courts. We 
have seen that there is a presumption in favor of the 
jurisdiction of superior courts, though the facts are not 
stated, and that there is no such presumption with regard 
to the jurisdiction of inferior courts. As to the latter, 
most courts hold that extrinsic evidence cannot be ad- 
nutted to prove that to have been done as to which the 
record is silent; but there are dedsions the other way. 
Tet if all jnrisdictional facts are alleged, and it appears 
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from tbe reoord that those facts were tried and ju- 
dicially fotmd, that ftoding caimot be oollaterally con- 
tradieted (12). 

§ 26. Kworda ot raperirar donusUo courts conoliudTe tm 
ooDateral attack. When the records of the judgments of 
superior domestic courts do not state the existence of 
jurisdictional facts, nor state what was done to obtain 
jurisdiction, some courts hold that the existence of such 
facts may be denied and disproved collaterally to impeach 
the jndgmoit; bnt the weight of anthority seems to be 
the other way. There is perhaps bat one state, New Yorl^ 
in which it is held that the record of the judgment of a 
superior conrt may be impeached collaterally by contra- 
dicting and disproving the statements in the record. This 
rale is generally enforced^ though it be aUeged that the 
record was fraudulently made up to appear as if juris- 
diction had been obtained (13). 

SsonoK 3. VACATiKa, AHENimro, and MoDiFTiNa 

JUDOHBNIB. 

$S7. Beoord and Judgment dlstingnished. It seems 
superflnooB to remark that under this head we are not 
discussing amendments of the record, a topic given con- 
siderable attention when we were speaking of tbe record. 
But amendments of the reoord and amendments of the 
judgment are often treated together in the most confusing 
manner by writers on this subject ; and it is freqnenUy 

(12) mng T. Batea, 80 Hldi. tm (cams) ; BIftck on JndgmoitB, 11 2831 
287. 

(U) FrMnuu on Jodgmenta 1 1S8 ; Hahn r. KtHj, M GaL 891 ; Wm^ 
gOMMi T. Crawford, TO N. T. 2S8; HaT«& t. Owen. 121 Hldi. tH. 
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imponiUe to tell from the reports of deciuons wliethar 
the unendment under consideration vas an amendment of 
the record or an amendment of the judgment The jadg- 
ment is the soitence of the law, the reoord its written 
histcny. The two are entirely distinct, and the mloB o(uir 
oeming amendmoits of them are very different Tfaero- 
fore, he it remembered that we are now concerned <mij 
with vacating and modifying the judgment 

$38. Whatooortimi^Tftnft^modUy.andameDdjiidff- 
atnti. I. Justices of the peace and similar inferior conrta 
ore generaUy held to possess no power to modify judge- 
ments they have rendered, except in so far as that power 
is conferred upon than hy ei^ress statate. They cannot 
open their judgments, grant new trials, or even set aside 
Terdicts rendered by their juries. 

2. On^ the oonrt that rendered the judgment can 
modify or vacate it The judge cannot do it during vaca- 
tion. A oonrt to which it has been taken by transcript 
cannot overhaul it The legislature cannot by statute 
vacate it, for that is judidal action. Conrts of supervision 
and review may reverse or annul judgments of lower 
courts, <m appeal, error, certiorari, and the like; but that 
is an entirely different matter. 

3. All superior courts of general jurisdiction possess 
the power to vacate, open, or modify their judgments oa 
proper and seasonable application, unless forbidden by 
statute. This power was conceded at common law to aU 
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the saperior eonrU. It exiBts independently of any 
stotnte (14). 

§29. SadL action dnrliiff the term. Until the final 
judgment has been rendered the court may, on the appli- 
cation of anyone interested or even of its awn motion, 
modify or undo anything it has done in the canse at the 
same or any previons term. Until the end of the term at 
which the final judgment is rendered, the judgment is said 
to he in the breast of the court, and the power above men- 
tioned continnes nnabated, thongh a new trial has already 
been denied and a bill of exceptions settled. Moreover, 
the term lasts till the first day of the sncceeding term 
unless the conrt sooner adjonms sine die (15). 

§30. Onnmon law remedies after the term. But if the 
conrts were permitted to keep canses within their power 
indefinitely, alternately changing from one side to the 
other, the remedy mi^^t be more intolerable than the 
wrong for which redress was sought. The interests of 
society demand that somewhere there should be an end 
of the controversy. Accordingly, the mle of the common 
law was that the canse passed beyond the power of the 
conrt with the ending of the term in which the final judg- 
ment was rendered, unless some proceeding to set aside 
the judgment had been commenced within that term and 
remained undisposed of. After that time the only re- 
conrse was by commendng a new action (16) : (1) of 

(14) For the nuttn* In tUi rabsecdm ne 12 Encr. PL & Fr. 78S; 
Bind on Jndgnienti 1I20T, 208; Nelson v. OnfCer, 181 Fa. St 28B; 
Kemp V. Cook, 18 Hd. ISO ; Bronaon v. Schnlten, IM U. S. 41(X 

<1S) Hnber Utg. Co, t. Swenj, SI Ohio SL 109; Janseo v. Orimshaw, 
12B m. 468 ; JSMfftt v. Sdilenliigar, 22 III. App. 687. 

(16) All Of the followlns actions are dlacaved In 8 BL Com. HXt^lL 
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attaint, for relief againBt a folu verdiot; (2) of decdt, 
for relief against frand in real actions; (3) of error, to 
remove the canse to a conrt of review to correct errors of 
law appearing on the face of its record; (4) of error 
coram nobis if the cause was in the king's bench, of error 
coram vobis if in the common pleas, by which errors of 
fact affecting the validity of the proceeding (such as that 
the defendant was insane, an infant, feme covert, or died 
before judgment) might be brought to the attention of 
the conrt that rendered the judgment, whidi wonld there- 
upon give relief; (5) of andita querela, to have the benefit 
of matter in discharge arising after judgment, or exist- 
ing before and kept from the attention of the conrt by 
fraud of the other party; or, (6) by bill for review in 
chancery, by whidi the extraordinary powers of the 
chancery were invoked to obtain relief from an unjust 
judgment suffered by reascm of excusable mistake of fact, 
acddent, or fraud. 

$31. Hbdempraotioeaa to relief after the term. Suoh 
is the law to this day, except that in modem practice the 
relief obtained in all these numerous old actions is very 
generally granted on a dmple motion in the court that 
rendered the judgment ; and srane farther relaxations, the 
limits of which are not always clearly defined, have been 
introduced by statutes and custom differing in each state. 

SacnoK 4. EFraci of Junoioins. 

§82. In gmenL Judgments have effect principally in 

two particulars: (1) in est<^ping; and, (2) in creating 

liens on property. The effect of judgments in creating 

liens is considered in the following article in this volume, 
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npon Attaohment, Garnishment, and Execution, Chapter 
V, with the kindred liens created by those proceedings. 
The effect of jndgments in creating estoppels we shall 
consider now. 

§ 33. Why jndgments estop. Res judicata (a thii^ 
adjudicated) is the name nsnally given to the branch of 
the law we are now discussing. The rule that a jadgment 
shall estop is one of necessity. Any other rule would 
render all trials mere mockery^ and all disputes endless. 
As soon as any judgment had been rendered, a new action 
might be commenced to try the questions again, or to 
determine whether the first decision was correct, and so 
on ad infinitum. The repose of society and the security 
of every individual require that what has been definitely 
determined by a competent tribunal shall be accepted 
as indisputable. Therefore, res judicata may render that 
white which was blaob^ and that straight which was 
crooked. Being a rule of necessity, it must be very 
ancient ; but we find it first fully and formally stated in 
the Dnchess of Kingston's Case (17). Concerning the 
proposiUons announced in the opinion in that case, a re- 
cent writer on the subject says: "For one hundred and 
nineteen years [since 1776] they have stood the test, and 
been copied with approval by every supreme court in the 
English-speaking world, and by every author who has 
treated upon the subject" (18). 

The following are the propositions referred to in the 
above comment: "What has been said at the bar is cei> 

<1T> 2 Smith's Leadlas Gum, 421 

(18) Van Fleet's Former AdJtidlcstloDt, p. 4. 
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tainly true, as a general prindp^ that a transaetiun be- 
tween two parties, in jndidal proceedings, ought not to be 
binding npon a third ; for it wotdd be nnjnst to Isnd any 
person who conld not be admitted to make a defense, or 
to examine witnesseB, or to iqipeal from a judgment he 
might think erroneoos. . . . From the variety of 
cases relative to judgments being given in evidence in 
civil snits, these two dedaetions seem to follow as gen- 
wally tme : first, that the judgment of a court of concur* 
rent jurisdiction, directly upon the point, ia as a plea, 
a bar, or as evidence, ocmdnBive, between the same parties, 
upon tiie same matter, directly in question in another 
court ; secondly, that the judgment of a court of exclusive 
jurisdiction, directly upon the pdnt, is, in like manner, 
conclusive upon the same matter, between the same 
parties, coming incidentally in question in another court, 
for a different purpose. But neither the judgmmit of a 
concurrent or exclusive jurisdiction is evidence of ai^ 
matter which came collaterally in question, though within 
their jurisdiction, nor of any matter incidentally cognis- 
able, nor of any mattw to be inferred by argument tnnn 
the judgment." 

§31 Euentials ftf estoppel by Judgment There is an 
estoppel by judgment only: (1) (a) as to the cause of 
action and (b) the issues tried; (2) in a suit between the 
same parties, or to which they were privy, or in rem; 
and, (3) when the judgment is upon the merits, final, 
valid, and subsisting. There is no estoppel if any of these 
tiiree requirements be wanting. Our consideration of this 
topic will Qiet6torB consist of a review of these three 
Msentials, in the order named. 
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§36. Wliat mattoTB an rw judicata. Tvo distinct 
kinds of questlonB are res judicata: (1) the caose of ac- 
tion Bned on and the defenses to it, the defendant's 
coonterclaims and the defenses to them; and, (2) all mat- 
ters directly in issne and necessarily decided, provided 
the conrt deciding wonid have had jnrisdiction to decide 
them in the comiection in which they were afterwards 
presented as res judicata. The distinction between these 
is thns stated by Mr. Justice Field: "There is a differ- 
ence between the effect of the judgment as a bar or es- 
toppel against the prosecution of a sectmd action upon 
the same daim or demand, and its effect as an estoppel 
in another action between the same parties upon a dif- 
ferent claim, or cause of action. In the former case, the 
judgment, if rendered upon the merits, constitutes an 
absolute bar to a subsequent action. It is a ilnality as to 
the claim or demand in controversy, concluding parties 
and those in privity with them, not only as to every mat- 
ter which was offered and received to sustain or defeat 
the claim or demand, but as to any other admissible mat- 
ter which might have been offered for that purpose. 
. . . But where the second action between the same 
parties is upon a different claim or demand, the judgment 
in the prior action operates as an estoppel only as to those 
matters in issne or points controverted, upon the de- 
termination of which the finding or verdict was ren- 
dered." He then proceeds to say that in the latter class 
of cases, "the inquiry must always be as to the point 
at^uaXiy litigated and determined in the oripnal action. 
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LOt what tnight have been thas litigated and deter- 
[lined" (19). 

We shall now consider these two classes of matters in 
be order above named. 

§ 86. Oaoses of actirai and def enMf irtiieh an barred. 
Whether contested or not, a final judgment on the merits, 
y a conrt having jurisdiction : ( 1 ) extingoishes the whole 
anse of action sued on, hj declaring that it does not 
xist or by making it over into a jndgment; and, likewise, 
2) extinguishes all counterclaims set np, by denying or 
llowing them; and, (3) extinguishes all defenses to all 
laims and counterclaims, by declaring that they do not 
xist or by making them into a judgment Therefore, no 
emand set np by the plaintiff in his complaint, or by 
he defendant in his connterclaim, and prosecuted to jndg- 
lent, and no defense to any claim or counterclaim, 
whether the defense was presented or not, can be taken 
ito account in any other action between the same parties 
rhile that judgment stands. If the demand or connter- 
laim was denied, it cannot be considered again, becanse 
le judgment proves that it is unfounded. If it was al* 
>wed in part only, it cannot be considered again, because 
le jndgment proves the remainder unfounded. As to the 
art allowed, or the whole if all was allowed, that cannot 
e considered again, because it has been made into a judg- 
lent in his favor, or allowed as a payment on the demand 
^inst him. He asked that this be done. If a fanner 
•quests a miller to grind his wheat and accepts the 
oond product, be should not then ask for the return of 

*^ **0|»».. -■ Connty of Sac, 64 U. 8. BSl. 
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his wheat alio, and it wot 
The sitnation is much the 
Bideration. 

§ 37. Application of doc 
of merger has often been 
writers in this connection 
into something greater. T 
larger. Applying these p 
England that a debt on a 
judgment being recovered tl 
and that ezecntion might 
king's bench after jadgm< 
eocmion pleas (20). In otl 
judgment extinguishes onl; 
the same theory, a few Am< 
ment not to be extingaishf 
recovered thereon (21). B 
can courts hold that the n( 
though rendered by a com 
there can be no merger, for 
said the original cause is c 
a new suit would encotirag 
to the defendant and with( 
is generally admitted that 
judgment at once if not pa: 
ment, and so on as often ai 

(20) Hlccens'fl Case, 6 Coke K 

EllE. 817. 

<21) Miimford V. Stocker, 1 Co- 
(22) Prlc« ▼. Flnt Nat Bank, 

443. 
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(23). Mt. Freeman snggestB that to allow a jndgmmt 
to remain and be enforced b^ ezecntion after another 
jadgment had been recovered on it, might enable a vast 
amomit of property to be seized, sold, and absorbed in 
costa, on one small demand, to the ruin of the defend- 
ant (24). Yet, where it is held that the creditor may 
have as many judgments as he will, it is agreed that he 
can have bnt one satisfaction. That the claim has passed 
in rem jndicatam (become a thing adjudicated) furnishes 
a snfficient reason in every case where the cause of action 
or defense is held to be barred, and no other reason will 
always answer; which convinces one that the only true 
foundation in every case is res judicata. 

§ 38. Only caose oi action soed on and defensea to it are 
extinguished. Therefore: (1) other persons' causes of 
action are not extinguished; (2) the plaintiff's other 
causes of action are not extinguished; and we may add a 
further qualification, (3) certain incidents of the plains 
tiff's cause of action remain. Of these in their order. 

1. The rights of other persons are not extinguished 
by the judgment Their rights are not in issue, cannot 
be tried ; and it would not be jnst to cut them off without 
a triaL From this it necessarily follows that when the de- 
fendants are principal and surety they remain so as be- 
tween themselves after judgment as before (25) ; if they 
were tortfeasers, and therefore not entitled to contriba- 

(23) In a receot I'exsB cftse It wms bdd that wbere no advantage can 
accrce tr, the creditor by the new anlt and Jadgment the action la not 
maintainable. Bterens t. Stone, M Texas, 41& 

tM\ Fnwmfln on JndemMihi ■ 210. 
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tion from eacb other, they are not entitled to eontribntion 
afterwards (26). So, where a person sues or is sued in 
two capacities, a recovery by or against him in one ca- 
pacity will not bar a recovery in the other (27). 

2. The plaintiff's other causes of action are not ex- 
tinguished. To determine whether the canse of action 
sned on and the one on which jndgment was formerly re- 
covered are the same, often involves the perplexing qnes- 
tion of separable and inseparable causes of action. We 
cannot go into the question here, otherwise than to say 
that only one judgment can be recovered for the one cause 
of action. The plaintiff cannot split np his demand. If 
he sues and recovers for a part his right to the remainder 
is gone. But, on the other hand, the plaintiff may have 
several causes of action against the same debtor, and suit 
and recovery upon one does not extinguish the right to sue 
and recover upon the others (28). Where a right of 
action is joint and several by the original agreement, or is 
made so by statute, suit and recovery of judgment against 
one does not bar the future action against the others. So, 
too, when a mortgage or a note of a third party is ^ven 
as security for a debt, judgment against the third party 
on the note, or a decree foreclosing the mortgage, does not 
extinguish the debt (29). Likewise, taking judgment 
against a garnishee does not extinguish the principal 
judgment (30). 



(SB) 


PercT T. Clarr. 32 Hd. 24B. 


(27) 


Loftli T. Hsnhall, 1S4 CaL 8M. 


(28) 


Rel]l7 V. SlcUlan Aaph. Fat. Co., 170 N. T. 4Xt. 


(29) 


Bnmheinier v. Hart, 2r Iowa, 1ft 


(80) 


BHce T. Carr, 13 Iowa, 699. 
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3. Certain incidents of the plaintiff's original demand 
remain incidents of tbe judgment. In many cases courts 
will look behind the judgment to discover on what it is 
based, to the end that it may be correctly interpreted. 
For example, if the debt sued on was the purchase price 
of a homestead, the homestead wonld not be exempt from 
execution on the judgment, and generally the taking of 
judgmmt on a debt does not release the secnrity for that 
debt (31). If judgment is recovered on that judgment, 
the lien and right of priority belonging to the old belongs 
to the new judgment (32). 

§ 89. What matters aside ftom daims, ooantendaims, 
•nd defensee are oondnded. Having determined what 
canses of action, counterclaims, and defenses are barred 
by the judgment, we now ask: Upon what matters does 
the judgment oonclnde the parties in another action upon 
a different claim f The answer to this question is thus 
given by Jadge Van Fleet in his recent treatise (33) on 
this subject: "From the nnmerons conflicting decisions, 
I have deduced what seems to me to be the correct prin- 
ciples, and give them for what they are worth. . . . 

"Among other things, it was said in the Duchess of 
Kingston's Case that the judgment of a court of con- 
current jurisdiction, 'directly upon the point,* was con- 
clusive upon the same matter directly in question in an- 
other court ; but that the judgment of no court was evi- 
dence of any matter whidi came 'collateraUy in question.* 

(81) White T. SlmpBon, lOT Ala. 886; Ford r. Harrlaoii, flB Ark. aOS. 

(82) Sprlnga t. Fharr, 181 N. G. 191. 

(SS) Tan Fleet'a rormer AdJndlcaHooa, p. 37. 
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The principle involved in these two rulea seems quite 
plain, neverthelees the cases differ in their application. 
Much of the difficulty arises, as it seems to me, from con- 
fusing the words, 'point,' 'matter,* and 'qneatiou,' with 
the word 'issne.' A suit may involve hut a single issue, 
and yet the points, matters, and questions of law and fact, 
which tend to sustain its affirmative or negative, may be 
numerous. It is the affirmative or negative of this issne 
which the respective parties bend aU their energies to 
sustain, and which is the matter 'directly* under con- 
sideration; while the evidence introduced, and the sub- 
sidiary questions of law and fact which they seek to es- 
tablish in order to determine the issue in controversy, are 
matters 'collaterally in question,* which do not become 
things adjudicated. For instance, in a contest over a 
will, in which the sole issne is soundness or unsoundness 
of mind, there may be a hundred matters of controversy, 
and the jury may be required to determine that many 
questions by answers to spedal interrogatories ; neverthe- 
less, all these questinis are merely collateral, and cannot 
be used as evidence between the same parties in another 
cause. *' The pleadings, court's opinion, and even parol 
proof may be given in evidence to show what points were 
decided in the former trial (34). 

It was said in the Duchess of Kingston's Case that 
"neither the jndgment of a concurrent nor exclusive juris- 
diction is evidence ... of any matter to be inferred 
by argument from the judgment.*' This statement means 
that the jndgment is not evidence of any matter in issue. 



(84) Cromwell t. Bac County, H U. S. SSI. 
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wiueh probably was, bat might or mij^t not have been, 
the true ground of recovery (35). 

§40. Parties bonsd by jvdgmentB: JndgmentB in. ion 
■ad in peT8<mam. Having considered at some lotgth the 
matters to which the estoppel relates, we come now to 
consider what persons are estopped. In this connection, 
it heccones important to distingnish between judgments in 
rem and judgments in personam, and between the cause 
of action and the issnes dedded, as already exphuned. 
Judgments in personam are those establishing or denying 
daims or obligations of persons. Jndgments in rem are 
those fixing the status of things. The same judgment 
may be in rem and in personam. Thus, when a person 
contests the probate of a will and it is received for pro- 
bate, the judgment is in personam and in ran as to bim, 
and it is in rem as to all who did not become partis to 
the proceedings. He is bonnd as to the issues dedded, 
and also as to the cause of action. Those who did not 
become parties are bound only as to the cause of action. 
As to the matters decided, a judgment in rem concludes 
no one but those who became parties, and as to them it is 
a judgment in personam also. But as to the cause of 
action, which in such cases is always to fix the status of 
the thing, it binds everyone in the world if it be in rem 
generally; or if it be in rem as to certain persons, such 
as attadmients without personal service or appearance, 
it binds them and thar privies. Witii this much to dis- 
tingnish proceedings in rem, let us see who are bound 
by judgments in personam. 

(85) EltMn T. Farwell, ia2 111. SZt. 
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$ 4t In what BOtts Judgmenfai bind parties and piiTiea. 

1. A jndgment neither binds noT benefits strangers. 
Strangers are not bonnd, because they have bad no day in 
conrt. A jadgment never binds parties in their actions 
with strangers, because it would be unjust that anyone 
should bind another by a trial in whi(di he himself was 
not exposed to the peril of being equally bound if the 
jndgment had been the other way. 

2. For the same reason, there is no estoppel between 
the parties themselves unless both are bound by the judg- 
ment, as the defendant would not be in cases of attach- 
meat without service or appearance. The estoppel must 
be mutual. 

3. Parties to an action who were not adversaries are 
not bonnd to each other by the jadgment therein. A jadg- 
ment in favor of A, against B and C, 1b not res judicata 
between B and C, because their rights were not in issue 
and could not he tried. 

4. A party is not estopped or benefited by an eariier 
judgment in which he sued the other party or was sued 
by him in a different capacity. 

5. There is a difference of opinion as to whether judg- 
ments operate as res judicata in suhseqaent actions be- 
tween the same parties on one aide and some of the parties 
on the other. But the majority of the courts favor apply- 
ing the estoppel. 

6. A similar difference of opinion exists where new 
parties are added on either side. As to the cause of 
action, the party claiming it would seem to be estopped, 
because it is barred by or changed into the judgment, and 
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the strangers could not object. But as to the issues tried, 
the new party is not hound, and why should the opposite 
partybe(36)T 

§42. W1k> an parties. Judgments and decrees are con- 
clusive only between parties and privies thereto Ac- 
cording to Greenleaf, "those are held to be parties who 
have a right to control the proceedings, to make defense, 
to produce and cross-examine witnesses, and to appeal 
from the decision if appeal lies" (37). This statement 
may be agreed to, if it be understood that the persons 
moitioned have been brought into court by due service 
of process, have voluntarily entered appearance, or are 
actually present and participating in the proceedings, in 
person or by attorney. The record will nsnally show 
who the parties were ; but a party suing, sned, prosecut- 
ing, or defending, by a wrong name or in the name of 
another, is as much estopped by the judgment as if he 
had been named in the record ; and parol evidence is com- 
petent to show his connection with the proceedings (38). 
But the person in whose name the action was brought is 
not bound by the judgment, if he had not the rights of 
ccmtrol above mentioned. 

§ 43. Who are privies. If a person is bound by a judg- 
ment, as a privy to one of the parties, it is because he 
has sncceeded to some right, title, or interest of that party 
in the subject matter of the litigation, and not because 

(S8) For ths abOT« pnpoaltlona, m« FreoDun on Judgments, || IM, 
168, 158-61 ; Legfott T. OrMt N. Br. Co., 1 Q. B. Div. 60ft 

(87) 1 Onmlett on Evidence, | SS5 ; Raff v, RnS, se Pa. 8L 8SS. 

(88) Black on Jodcmuits t|6ST-541; Oromwell t. Conntr of Sac, 
M U. S. 861. 
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there is privity of blood, law, or representation betireen 
them, although privity of the latter sort may also exist 
It most also be remembered that privies are not, as snoh, 
estopped as to the issues tried, beyond controversies af- 
fecting their estate in the subject of the action or ac- 
qnired frcnn one of the parties after judgment in the 
former case. In order to create this relationship two 
requisites must exist. In the first place, the person who 
is to be thus connected with the judgment must be one 
who claims an interest in the subject affected, through or 
under one of the parties. In the second place, privies, 
in such sense that they are bound by the judgment, are 
those who acquired their interest in the subject matter 
after the commencement of the action; if their title or 
interest attached before that time, they are not bound 
unless made parties. He who takes title through a paiiy 
while a suit is pending concerning the property, takes it 
subject to the judgment that may thereafter be rendered 
in that suit (39). But neither a party nor a privy is 
estopped by the judgment from setting up a title acquired 
from a stranger too late to be tried in the action (40). 

§ 44. Judgment essential. A verdict does not estop. 
There must be judgment. Action may be maintained and 
judgment recovered, notwithstanding a prior verdict 
found in another action between the same parties on the 
same demand, whether that verdict sustained or denied 
the claim, and tiie issues tried are still open to dis- 

(8&) Preonaa on Jadgmoiti 1 162. 
(40) Frmmsn on Judgments | S3S; 
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pnte (41). In England it is held that the creditor who 
has recovered judgment in another country may sne on 
the original demand or on the judgment at his option. 
But in Lonisiana the original demand was held to he ex- 
tinguished by the jndgment in a foreign coimtry (12) ; 
and the rule is always applied in the United States as 
to judgments rendered in one of the states (43). Thus, 
when a debtor had some property in New Hampshire 
and some in New York, bat not enough in either place 
to satisfy the whole claim, it was held, that, by suing and 
taking judgment in New York while his action was pend- 
ing in New Hamp^re, the creditor barred the farther 
prosecution of his orij^nal action in New Hampshire (44) . 
In England and America, it is now settled that a foreign 
jndgment sustaining or denying the claim is conclusive 
as to the validity and amount of the demand (45) ; and it 
should, therefore, be held to bar a new recovery on the 
original demand. The same reasons which make foreign 
judgments conclusive as to the cause of action make them 
conclusive as to the issues decided. 

§ tt. Effect <tf q>edal jnxiBdiction of eoml If the 
court had not jnrisdiction of the particular case before 
it, its judgment is of no effect for any pnrpose, as we 
have seen. But if the court had jurisdiction, a judgment 
of a justice of the peace, though rendered in another 

(41) Black on Jndgmcola tft82: ]:;ehinaDii r. Farwell, 95 Wis. 180; 
DongbertT t. Ltiil^ Goal Co., 202 Pa. SL 63S. 
(12) JoneB T. Jamison, IS I«. Ann. 8S. 
(4S> Gray t. Richmond Go„ 167 N. T. 848. 

(44) Child V. Bor^a Powder Works, 41! N. Hamp. 64T. 

(45) Hilton T. Onrot, 169 17. 6. 118. 
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state (46), is as binding concerning the cause of action 
as the judgment of a conrt of last resort wonld be, and it 
matters not that it is erroneons. What has jast been 
said has reference to the cause of action. The role as to 
the effect of a judgment as an estoppel concerning the 
issues decided is different In this respect there is a dis- 
tinction made, depending on the scope of the jurisdiction 
of the court rendering the judgment. In the Duchess of 
Kingston's Case (note 17, above) it is said to turn on the 
jurisdiction being exclusive or concurrent. As to this 
Jndge Van Fleet says : "Bnt I do not tiiink the ezclnsive- 
ness was of any moment. It seems to me that it was the 
completeness of the jurisdiction which gave conclusive 
force to the adjudication in other courts. In other words, 
if the jurisdiction had been concurrent in several conrts, 
as frequently happens in America, the adjudication wonld 
have been none the less conclusive. If an issue is directly 
made in any court which has complete jurisdiction to de- 
teimlae it, the adjudication is conclusive in all other ju- 
dicial proceedings. . . . The correct principle in- 
volved, in my opinion, in the phrase 'court of concurrent 
jurisdiction,* -was first formulated by a Britsh court sit- 
ting in India, as follows: 'In order to make the decision 
of any court final and conclusive in another, it most be a 
decision of a court which would have had jurisdiction 
over the matter in the subsequent suit in which the first 
decision is given in evidence as conclusive.* . . . 
Thus, if the same instrument purports to convey a horse 
and a tract of land, and the purchaser, relying upon it 

<46) AvH T. ZeberlnK. 88 Ind. 42S. 
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as his sole evidence of title, replevies the horse before 
a justice of the peace, that officer must determine its 
validity. But his determination cannot be used as evi- 
dence in a contest over the real estate over which he had 
no jnrisdiction" (47). 

§ 46. Judgment nuut be final, on merits, and snbaistinff. 
The same reasons which require that the verdict shonld 
not, by itself, be regarded as conclnsive, are equally ap- 
plicable to interlocutory judgments and decrees. More- 
over, the court that rendered them may modify them at 
any time, and they should not be more conclusive in other 
courts (48). Such orders do not bar another recovery for 
the same canse, and do not estop as to the issues de- 
cided (49). 

The estoppel of a judgment is confined to those matters 
actually decided. Therefore, a judgment for the defend- 
ant, because the court had no jurisdiction to hear his com- 
plaint or grant him relief, or because he has misconceived 
his action, or has not brought in the proper parties, or 
has not set the canse forth in proper form, or has sued 
prematurely, will not prevent his prosecuting a new action 
in a competent court, on a sufiScient complaint, against 
the proper parties, for the same cause, after it has ma- 
tured. But as to the matters actually decided by such 
final judgment, the parties are as much hound as by aiQ^ 
other judgment (50). 

(47) Van Fleet's ronner Ad]adIcBtl<Hi, 39, 80, 81. Oompare: HlbA- 
man v. Dnlletan, 4 Watta (Fa.) 1S2. 

<48) DndieM of ElngBtoD'a Case, 2 Smith's Leading Casaa, 4Z4. 
<49) Black on Jadgmoita I BOQ, 69C 
(GO) Freeman on Indsments U 260-260. 
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If the jndgment is set aside or in any way annulled, 
the cause of action on which it was rendered comes to life 
again, the same as if no jadgment had ever been t&o.- 
dered (51). Bnt no anch effect is prodnced by merely 
staying the enforcement of it, or taking an appeal from 
it, or moving for a new trial (52). In most states the 
parties are held to be estopped as to the issues decidedi 
though an appeal be pending. 

§ 47. Judgment must be in penonam. A judgment by 
which the defendant is not boond does not merge the cause 
of action. For example, if judgment be recovered in at- 
tachment without personal service, though the attached 
property is bound by the judgment, the defendant is not; 
and, for any balance remaining unpaid by the proceeds of 
the attached property, the creditor may maintain an action 
on the original demand (53). Likewise, judgments ren- 
dered against all the debtors when only part of them are 
served, which is permitted by statute in several states, 
does not eztingniBh the demands sued on, for those not 
served are not bound 1^ the judgment ; and afterward the 
creditor may sue the others or all on the ori^nal cause 
of action (54). Yet, if only a part are sued when all might 
have been, the judgment against them extingoishes the 
cause of action, and the pluntiff cannot hold the others 
afterward (55). As to the issues tried, we have already 



<51) Ooodrldl V. Bodnrttaa, 6 Orar, S28 ; Frlea t. Fa. Ry. Co., I 
8tl42. 

(62) Cloud y. Wller. 20 Ark. 80 ; Tonng v. Brde, 19 Not. 879. 
<B8) NatkHMl Bulk t. Peabody, SS TL 492. 
<M) Kuon T. EMred, 6 WalL 281. 
<0S) rrMmaii on Jndgm^ta Sf 231, 282. 
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seen (§§40-41) that there is no estoppel in any action 
merely in rem, beoanse the estoppel must be mntnal, and, 
as those who do not become parties are not estopped, they 
cannot set np the estoppel against tiiose who have become 
parties. 

§ 4B. Safeisfaotini of jndffmoit aad sabnqneiit ri^tts. 
These topics are treated in the next article, npon Attach- 
ment, Garnishment, and Execotion, Copter VI, in this 
volume. 
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amotmt to nothing if the lav did not provide means of 
putting it into effect 

§ 2. EnfonMmeiit by ooercion. Satisfaotion of jndg- 
ments and decrees may be enforced: (1) by coercing him 
against whom the judgment or decree is pronounced till 
be satisfies it; (2) by an olEcer patting the judgment into 
effect under the direction of the court. The coercion may 
consist of imprisoning the defendant, or seizing and hold- 
ing his property, or both. At one time, this means of en- 
forcement was available on every judgment at law, and 
was the only means of enforcing decrees of the court of 
diancery. Kow, we have statutes rendering decrees en- 
forceable in any vray that a similar judgment might he 
enforced; and cordon is not now available to enforce 
satisfaction of any judgment for the payment of money 
merely, except in certain cases specified in the statute 
and usually is confined to judgments for torts, frauds, or 
misconduct in office. But this is the usual method of en- 
forcing the final orders at law in the extraordinary ac- 
tions—mandamus, procedendo, prohibition, habeas cor- 
pus, etc (See Extraordinary Remedies in Vol X). At- 
tachment is the generic term applied to all writs designed 
to coerce obedience or pnnish for contempt; and this 
was the only sense in which the word was used by the 
courts, until the modem practice was introduced of seiz- 
ing property belonging to the defendant and holding it 
to furnish a fund for the satisfaction of a judgment yet 
to be rendered. 

§ 3. Ezeention by officer under prooeai oi ooort All 
the judgments in the ordinary actions at law which need 
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putting into effect may be executed by the court's officer, 
vithont attempting to coerce the defendant to satisfy 
them. The judgments in these actions which may reqaire 
execntion are: (1) for a som in money, as in assnmpsit; 
(2) for a specific chattel, as in replevin; (3) for a specifie 
parcel of land, as in ejectment; (4) for any combination 
of these, as when in replevin judgment for defendant is 
given for costs in money, for the retnm of the specific 
chattel, and, if the chattel cannot be had, then for a speci- 
fied equivalent in money. The execution which may issue 
npon any judgment will depend upon the class to which 
the judgment belongs, for the execntion must correspond 
to the judgment to be enforced. 

S 4. Zzecotim is the act of putting sometlHng into 
effect. Every process issued with a view of pntUng a 
judgment into effect may properly be termed an execu- 
tion. Even attachment, garnishment, replevin, and other 
writs designed to provide in advance for the satisfaction 
of the judgment, are, in one sense, only antidpatory exe- 
cutions. AH of these are sufficiently embraced in the defi- 
nition of an execution as the command of the law made by 
the court in writing, solemnly directing the judgment 
to be put into effect, and usually specifying the method 
of proceeding with greater or less certainty. The follow- 
ing are some of the princijHd writs partaking of the na- 
ture of an execution. 

§ 5. Replerln, a conmion law action, demands mention 
here, because its original process is in effect an execution, 
commanding the officer to make immediate restitution to 
the plaintiff and at the same time to summon the defend- 
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ant to answer the plaintiff in court Here we have the 
retief granted first, and the right to it tried afterward. 
This was the only common law action in which relief was 
given before judgment 

§ 6. Attadiment, in its most comprehensive sense as a 
legal term, means: (1) the act of taking the body or ef- 
fects of any person into custody and so holding the same 
to abide the further orders of the court; or, (2) any pro- 
cesa commanding such acts to be done. Any process 
commanding the taking of the body is called a caputs. 
The most common attachment of this kind is the capias 
ad respondendum, commanding the officer to arrest and 
detain the defendant till he enters appearance in the ac- 
tion with bond to satisfy whatever judgment may be 
recovered therein. At the present time the most common 
attachment is the one commanding the officer to seize 
property of the defendant to a specified amount and 
hold it, the purpose being to order it sold when judg- 
ment is rendered, and to apply the proceeds in satisfac- 
tion of the judgment 

$ 7. Garnishment consists of notifying someone to re- 
tain something he has belonging to the defendant, to 
make disclosnre before the court concerning it, and to 
dispose of it as the court shall direct A person so sum- 
moned is called a gamiskee. The proceeding has been 
likened to a subpoena to a witness, in that it is a snnmvms 
to ^ve testimony in an action between others upon being 
paid the mileage and fees of a witness. In another as- 
pect it has been seen to resemble an injunction against 
disposing of property, the disobedience of which is a 
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contempt of oonrt for which the garnishee may be pnn- 
ished (1). Again, it may be compared to an order ap- 
pointing a receiver; for, when served, the property in hia 
possession is in the coatody of the law, and the garnishee 
is merely the hand of the coort, even as a sheriff holding 
property nnder an attachment or an execution (2). The 
garnishing creditor discerns in it only an attachment or 
execution ancillary to his action or to enforce his judg- 
ment. He sees in the garnishee an officer of the court 
holding the property nnder his writ, for which he is 
ae^dng to compel the garnishee to acconnt. But the 
garnishee sees in it an action against him by his credi- 
tor for the benefit of his creditor's creditor— an action 
commenced by filing a sworn complaint (the garnish- 
ment affidavit), issuing and serving a summons to appear 
and defend, liable to be followed by a judgment for de- 
fault if he does not plead within the prescribed time, like- 
ly to result in issue being joined and trial demanded if 
he appears and denies the complaint, which action, de- 
spite his stoutest defense, may lead to a judgment against 
him, enforceable by seizing and selling any of his prop- 
erty not exempt from execution, as any other judgment 
would be. These partial resemblances remind us of Saxe 's 
Hindoo tale of the four blind men and the elephant, and 
show how unlike anything but itself garnishment is. Un- 
der some statutes, garnishments issue ancillary to an exe- 
cution; nnder others, ancillary to an attachment; under 
others, independently, as a form of attachment if before 

<1) LIllaitbBl V. WalUch, 37 Fed. R^ 241. 
(2) StUn T. Davis, 1 Black, 101. 
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jndgment, as a form of ezecntioa if after jndgment. The 
statutes of each state show in which of these forms they 
authorize the proceeding. 

§ 8. Tieri fadaa (fl. fa.) is an execution commanding 
the sheriff, or other officer addressed, to seize and sell 
enough of the defendant's property to satisfy a jndgment 
therein specified with the amonnt, and to hring the pro- 
ceeds into conrt This is one of the oldest, and to this 
day one of the most conmion of all writs of execution. 
At the conmion law, only goods and chattels could be 
taken and sold under this writ (3) ; but in this country 
since 1732 (4), the fee or any other legal estate in lands 
may be seized and sold under a fieri facias against the 
owner. In some states, the land can be sold only in case 
there is a bid for it at the sale equal to a certain per cent 
of the value fixed by the appraisers at the time of the 
levy, and in others it can be levied on only in case sufficient 
chattels liable to execution cannot be found. 

§ 9. Capias ad gatjafadendmn (ca. sa.) is an execution 
commanding the officer to arrest and imprison the de- 
fendant till the judgment against him is satisfied. 

§ 10. Levari facias was an execution allowed by the 
common law, to be issued by a superior or an inferior 
court, commanding the sheriff to seize the defendant's 
property and hold it till the judgment was satisfied. Un- 
der this writ the sheriff could seize all the defendant's 
goods, and take the rents and profits of his lands ; but he 



{4) statute 6 Geo. II, dap. 7,1*. 
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could not sell or apply the property to a satisfaction of 
the judgment, and the possession of the land itself could 
not be taken. This writ is very little used in America (5). 

§ 11. Extendi fadaa was an ezecntion allowed np<m 
recognizances in certain cases. Under this writ the body, 
goods, and all the lands of the debtor conld be taken (6). 

§ 12. Sl^fit was an execution taking its name and 
origin from the statute of Westminister 2d, c. 18, 13 Edw. 
I (1285), which provides that when a debt is recovered 
or acknowledged in the king's court, or damages 
awarded, the creditor may elect to have a fieri facias 
or a writ conmianding the sheriff to deliver to him all the 
chattels of the debtor and half of his land. Under this 
writ the chattels were appraised and delivered to the 
creditor as a payment on the debt, and the land wa« 
appraised and half of it delivered for such a term as 
would be necessary to get the balance of the judgment 
from the rent at the appraised value. The creditor so 
in possession was called the tenant by elegit. Thon^ 
no land could be found, the chattels conld not be sold un- 
der this writ but must be appraised and delivered in pay- 
ment. This writ is still in use in some of the eastern 
states. 

113. Habere facias seisinam, or writ of seisin ofafree- 
hold, and habere facias possenloiiein, or writ of posses- 
sion of a term, were executions by which the sheriff of 
the county where the land lay was commanded to put the 



(5) 8 Bl. Com. 417 ; rreeman od BzMutloni | a 

(6) S Bl. Com. 430. 
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plaintiff into actual seiBin or possession of the land 
awarded hy the judgment 

i 14. Satomo habando was an ezecntion on a judgment 
in favor of the defendant in replevin, and by it the sheriff 
was commanded to return the replevied chattels. 

It is scarcely profitable to review the old writs farther^ 
since the general name execution covers all, and a writ 
appropriate to the judgment to be enforced will be issued 
in every case. 
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CHAPTEE H. 
XSanAKOE OF FSOOBSB. 

§ 16. Plan of treatment. Having reviewed brie'flv the 
nature of the processes by which judgments are enforced, 
V9 come now to consider the questions which arise in 
isBoing the processes; and we shall take them np in the 
order in which they would arise in the prosecution of the 
snit; but the arrangement of the questions must be some- 
what arbitrary, because issuing the process is but one 
transaction, and such questions as are presented arise 
snbstantially at the same time. Attachments, garnish- 
ments and the numerous forms of execution may conven* 
ientiy be treated together, although there are some mat- 
ters peculiar to each, which will have to be specified 
from time to time as we proceed. Bat no one can fail 
soon to discover that most of the rules stated apply to all 
processes alike, and that to restate them as to each would 
be worse than uselesB repetition, for in that way the true 
scope of the rules would not be shown. 

The principal questioms wbfich can arise in issnhig 
processes to enforce judgment are the following: (1) 
when process is issued; (2) on what demands the proc- 
esses may be issued; (3) at what stage of the case the 
processes may be issued; (47 the effect of the use of one 
process on the right to use another; (5) who may demand 
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and oontrol the issuance of the processes; (6) against 
whom the processes may be issned; (7) what coorts may 
iasne the processes; (8) the form and esBentialB of the 
affidavits, writs, and other papers. Each of these ques- 
tions will be taken np in the order named. 

§ 16. When pnoeu If lamed. It is issuing the process 
that gives it life and effect Writing, signing, and seal- 
ing it are only preliminary acts. It is so issned as to give 
it effect as an issned process only when it has been put 
into the cnstody of the officer who is to execute it (1). 
Indeed, it is not then issned, if it is accompanied hy ord- 
ers not to execnte till some later time (2). 

Section 1. Dsiukdb on Which Pboossb Mat Issue. 

§ 17. Ezecntioni. In England execntions might issne 
on recognizances in certain cases; and in America we 
often find statntes providing, that, on certain bonds filed 
in jndidal proceedings, execntions may issue at once up- 
on breach of the condition of the bond. But the general 
rule is that execntion can be issued only on a final, sub- 
sisting judgment (3). But, on the other hand, execntion 
may be issued on any final, subsisting judgment, as a mat- 
ter of conrse, though not Kqtressly awarded by the judg- 
ment, or even though some other means of getting satis- 
faction be specified (4). 

§18. Attachment! and ganUahments: Limitationi. 
Attachments and garnishments, because unknown to the 
common law, may be issued only in cases falling within 



(1) Oowan T. Fonntfttn, BO Hlnn. 264. 

(2) Smallcomb t. Cnwa, 1 L. RaTm- 261. 
<S> Lo^e T. Hubbard, 9 S. Dak. 861 
(4) BobertB v. ConneUee, 71 Tex. 11. 
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the terms of the statntes authorizing these proceedings. 
From this fact arise three important limitations npon the 
nse of these proceases: (1) as to the form of action in 
which tb^ may be issned; (2) as to the character of the 
obligation to enforce which they may he issned; (3) as 
to the grounds or exigencies which most statutes require 
to exist before these processes, more particularly at- 
tachment, can be issned. Of these in the order named. 

§ 19. Form of action. Wherever the code provides for 
but one form of action, and abolishes the old forms, this 
consideration is entirely eliminated. This is true in a 
majority of our states today. In the states where there 
are several forms of actions, it is important to observe 
that attachment and garnishment are available only in 
such as the statutes permit. 

§ 20. Character of obUgation. The most general lim- 
itation observed in the statutes is that they do not extend 
the nse of these processes to actions brought to recover 
specific property. Such proceedings mi^t be useful in 
SQch actions, when judgment is allowed for the value in 
case the property itself cannot be found, and to secur* 
the costs in other cases, hot otherwise they are not adapt- 
ed to the purpose of such actions. Next to this, the most 
genera] limitation is that the statutes do not make the 
processes available in actions to recover damages aris- 
ing from torts ; but in a few states they are allowed in 
such actions generally, or for certain specified torts. The 
statutes in most states provide for attachments in cer> 
tain cases to secure debts not yet due. These provisions 
extend only to absolute present debts payable at a future 
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day. From what has been said it will be Been that the 
statutes generally extend the ase of attachment and gar- 
nishment only to actions on contracts, jndgments, and 
decrees. By interpretation, most courts have further 
limited the scope of the use of attachment, as distin- 
guished from garnishment, by holding that the debt sued 
for must be: (1) liquidated or capable of being liqui- 
dated by some standard known to the law or specified In 
the contract (5) ; and, (2) approximately ascertained 
when the action is conmienced (6). Bat a few courts 
hold that uncertainty in the amount of the demand is no 
objection to allowing the use of attachment (7). 

§ 21. Chmmds or ext^^encies of issne. Some ground be- 
yond the fact of an unpaid demand must exist to authorize 
an attadmient under most statutes ; but the statutes dif- 
fer from each other considerably in enumerating what 
shall be sufficient grounds. Yet, all the grounds usually 
specified indicate, in one way or another, that the plain- 
tiff would not be very likely to get satisfaction by prose- 
cuting an ordinary action; (1) because the defendantis 
removing from the state, is now a non-resident, or is a 
foreign corporation, for which reason he could seldom or 
never be found within reach of a summons, and, if served 
wonld not be likely to have property permanently within 
reach of execution sufficient to satisfy the judgment; (2) 
because his character is such that it is reasonable to sup- 
pose he would defy execution by putting all of his prop- 
erty beyond reach before judgment could be recovered; 

(S> Wilaon T. Loala Cook Mfg. Co.. 88 N. Car. 5. 

<e> Hawes t. Clemwits. 6i Wis. 152. 

<7) 8«e WUKn t. Loula Cook Mfg. Co., 88 N. Car. 6. 
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which dishonest character is shown: (a) by his having 
fraudulently incurred the obligation sued on; (b) by hia 
having absconded or concealed himself to avoid the serv- 
ice of process upon him; or, (c) by his having assigned, 
concealed, or carried away his property, or a part of it, 
to get it beyond the reach of his creditors, or having 
threatened, prepared, or attempted to do so. 

The rules to be deduced from the decisions upon these 
statutory provisions fall naturally into two groups: (1) 
those which show what constitutes removing, non-resi- 
dence, fraudulently incurring the obligation, absconding, 
concealing, disposing of property to defrand, etc; (2) 
those which apply alike to all the grounds for attach- 
ments. The matters coming within the first class are too 
numerous, minute, and local to be considered in so ele- 
mentary a treatise as this (S). 

§ 22. Sales applicable to all grounds for attachment. 
The principal mles applicable to all the gromids alike 
may be roughly formulated as follows : 

1. An attachment obtained on one ground cannot be 
sustained on another, though the other would have been 
an equally good ground for issuing it (9). 

2. When an attachment is obtained on several grounds 
it is sustained by the existence of any of those grounds. 

3. When an attachment is obtained on several gromids, 
and one of those groimds exists only as to part of the 
demands sued on, and the other grounds alleged exist 



(8) Tot tbefle dedslona see: Attachment, (f 54-121, Vol. 6, Centnir 
DlgCMt, 261-828; Attadunent, 3 Am. & Eng. Eaey. L. (2d ed.) ia&-20ei 
<g) Botsford T. ainunons, 82 Hlcli. SOT. 
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only as to the remainder, the attachment will he sustained 
as to all. 

4. When the alleged gronnds for attachment exist 
only as to a part of the demand sned on, the whole attach- 
ment will nsnally be dismissed; bnt this would not he 
done if the improper item was included 1^ mistake, nor 
hecanse more was claimed than proved to be due, provid- 
ed there was no fraud intended (10). 

5. When there are several defendants, an attachment 
of the property of all cannot be sustained without an al- 
leged gronnd for attachment existing as to all; bnt it 
seems onnecessary that the same gronnd should exist 
as to all. For example, the attachment mig^t be sna- 
tained as to one on the ground that he was a non-resident, 
as to the others on the gronnd that they had absconded 
(11). 

6. The fact that a gronnd for attachment exists as to 
one, and not as to the others, will not enable the creditor 
to sae him alone unless the obligation is joint and several. 
Bat, according to the dedsions in several courts, the 
property of that one may be attadied in a snit against 
all (11). 

7. Whatever he the gronnd for the attachment, it 
mnst be substantially made out While the courts are 
inclined at the present time to construe the attachment 
statutes liberally to advance the remedy, they will not 
stretch the words of the statute to include cases which 
the legislature did not intend to include (12). 

(10) H«rer T. Emu, 27 Nek 8QT. 

(U) WU«r V. 81«^. S Ot. BS3L 

(12) JKckMm V. Barke, til Tean. (4 Hellk.) SUl 
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Section 2. At What Stact of Case Pbooebs Mat Bb 
Issued. 

§ 23. Oandahniflnts. OamiBhinents need not be sepa- 
rately considered; for where they are Issued eb attach- 
ments or ancillary to attachments they may be iesned as 
early and as late as other attachments, and when they 
are issned as execntiona or ancillary to executions they 
may be issned as early and as late as other execntionsj 

$ 24. Attachments. Attachments are nsnally allowed 
by the statutes to be issued at the commencement of the 
action, or at any time before judgment. For this pur- 
pose the action is commenced as soon as the declaration 
or complaint is filed and before the summons has been 
served or issued (13). Alter judgment there is no occa- 
sion for issuing an attachment, because every object it 
could serve would be as well served by issuing and levy- 
ing an execution; but, if an attachment should be issued 
after judgment, it would be sustained as a special exe- 
cution, provided it contained the essentials of an execu- 
tion (14). In the absence of statute providing for re- 
viving attachments and garnishments upon death of the 
defendant, they are abated by his death before judg- 
ment, but not by his death after judgment (15). 

§ 26. Ezecntioiu: Before recording or while stayed. 
Executions issued before judgment is rendered are void, 
not voidable; and judgment subsequently rendered will 
not make them valid. Some statutes say that as soon as 

OS) Bftivan t. Bnrcb, S Jam, SOB. 
(14) Pncbt T. Plater. 30 Kan. 668. 
(16) Drato on Attachment, I *22 ; Hood oi QaniMiineat I SSL 
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the judgment is recorded, execiition may issue; and sev- 
eral courts have held that execntions issued under such 
etatates before the record is made are absolutely void 
(16), xmless the court orders the entry made nunc pro 
tunc; but, according to other dedsions, they are only 
voidable and generally the plaintiff is entitied to execa- 
tion as soon as he is entiUed to payment, which is the 
moment the judgment is rendered. Beasoning by anal- 
ogy from the decisions on kindred questions, the better 
rale vould seem to be that executions issued after judg- 
ment rendered, hut before recording it, contrary to stat- 
ute, are only voidable, liable to be quashed on motion. 
For example, there is almost no dispute hut that an exe- 
cution is merely irregular, and not void, by reason of 
being issued while execution is stayed by statute, agree- 
ment of the parties, or order of court (17). 

§26. Same: After judgment becomes donnaot At 
common law, execution should not issue more than a year 
and a day after the judgment was rendered, without first 
reviving the judgment by scire facias ; and now, though 
the time is considerably extended by statnte, it is usually 
provided that after the specified time execution shall not 
issue without special order of the court upon hearing 
after notice to the defendant. Yet an execution issued 
after the year and a day at common law, or after the 
time specified in the statute, without scire facias or other 
appropriate proceeding, was never held to be void, but 
only liable to be set aside on the defendant's motion. He 

(16) Locke T. Hubbard, fl 8. Dak. 86*. 

(17) Bacon t. CropM?, 7 N. X. 196. 
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conld not attack it collaterally, and no one else could ol^ 
ject at aU (18). 

§ 27. Same: After judgment ontlawed. An execotitm 
ifiBTied on a judgment which is outlawed so that action 
could not be maintained on it, is generally held to be Toid, 
and the purchaser at the sale tiiereonder acquires no 
title (19). Bnt when the execation was issued before the 
judgment outlawed, and the sale was advertised and 
made afterwards, the title of the purchaser was held to be 
good (20). 

§ 28. Same: After judgment satisfied. There is some 
conflict in the decisions, bnt the decided wei^t of author- 
ity is to the effect that an execution issued after the 
judgment is satisfied, or even a sale after the judgment 
is satisfied on an execution issued before, passes no title, 
even though the satisfaction bad not been entered on the 
record, and the purchaser paid full valne without notice 
(21). 

§29. Same: After death of a parfy. At common law, 
execution issued after the death of a sole plaintiff was 
irregular, unless he was only the nominal plaintiff, or the 
judgment had been sold during his life, or revived on 
scire facias after his death ; and a few courts have held 
such executions void. But the judgment did not have to 
be revived becanse of the death of one of several plain- 
tiffs; and even the death of a sole plaintiff after execn- 



(18) Mariner r. Ckton, 10 Wis. 46G. 

(19) Freeman on Execntkina, |27a. 

(20) LimdmiBn t. mrth, 96 Uli±. 17. 
<21) Wills ?. Chandler, 2 Fed. Bep. 2T& 
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tioQ issaed did not abate it (22). If the sole defendant 
dies before the lien attaches, the execntion is generally 
held to be too late, but the writ is not abated by his death 
after the lien attaches (23) ; and the death of one of sev- 
eral defendants is generally held not to prevent issuing 
executions against all afterward, and levying them npon 
the property of the snrvivors without first reviving the 
judgment 

Sbotiok 3. Effect of TTsb of Ovb Pboobss on Bioht to 
Anothbb. 
§ SO. Whether a levy ii latisfacHoii. A creditor ^o 
has sned out any execntion or attachment may omit to 
execute it, and, before it is returned or returnable, take 
out a capias (ad respondendnm or ad Batisfaciendnm) 
and arrest the defendant thereon. But after the 
property has been taken under the other writ, he 
cannot have or use a capias till the other is com- 
pletely executed and returned (24). There are many de- 
cisions and text-books in which this doctrine is stated in 
round terms as applying to all forms of writs. It was 
once said that a mere levy is a satisfaction. That doc- 
trine was completely exploded by Judge Cowen in Qreen 
V. Burke (25), yet one often sees the statement that a 
levy is prima fade a satisfaction, which is equally false. 
All that is meant by these expressions is that the creditor 
wiU not be permitted to harass the debtor, after having 
levied on enough property to make his debt secure. De- 
cisions are abundant in which defenses to attachments, 

(22) Clerk y. Withe™, 1 Salt. 822. 

(28) People v. Bradley, 17 IlL 480. 

(24) HU1«r T. Parnell, 6 Taanton, 87IX 

(28) 28 W«nd. 490. 
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on the ground that they were issued and levied while 
other property was held imder other attachments for the 
same debt, have been denied. Again, there are plenty of 
decisions denying similar objections to levies under eze> 
cations, while property was held nnder other execations 
on the same judgment. And it is admitted by all courts 
that the issaing and use of several similar executions 
on the same judgment, at the same time, may and should 
be allowed by the court wherever the ends of justice re- 
quire it Thou^ these were issued without special order 
by the court, the sales under them would probably not be 
held void, but only voidable. Yet there are some decisions 
holding sales absolutely void, when made after properly 
had been seized under a previous writ, and released by 
plaintiff's orders without the consent of the defendant 
(26). 

$31. Second exeontfon on attachment jndgment. 
Whether there may be more than one execution issued 
on a judgment rendered in an attachmGEnt proceeding, 
in which the defendant was not personally served and 
did not appear, is a point on which opposing dedsions 
have been rendered, in the absence of any statute direct- 
ing that such second execution may issue; and it is be- 
lieved that no such special statute will be found in any 
state. In an Illinois case (27), the supreme court of the 
state said that, by the return of the first execution un- 
satisfied, the attachment proceeding and the possession 
of the attached property were in effect abandoned; and 
that no further process could issue. 

(26) For full dtecnarion see Green v. Burke, 23 Wend. 490i 

(27) KMder Brewing C!o, t. Oarr, 198 ID. 482. 
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In a MinneBOta case (28) it was also held that the sale 
on an alias execation issned in snch a case passed no 
titte, because by ordering the retnm of the first the plain- 
tiff had abandoned the proceeding, though the first was 
returned because the plaintiff thought that the election 
of a new sheriff had left bis old writ unexecutable, bnt 
the court held that the new sheriff should have made the 
sale on the old writ, which is peculiar. 

But in a Montana case (29) it was held that the return 
of the attachment after levy, with an indorsement thereon 
that no property could be found other than that attached, 
and the subsequent issuance and levy of an execution, 
were not an abandonment of the attachment and the lien 
thereon, and that the attaching creditor might then main- 
tain a bill in equity to have an assignment of the attached 
proper^ declared fraudulent and void. 

Section 4. Who Mat Demaito and Coktbol Fbooebs. 
§ 32. Breiy penoa owning a claim. It is only justice 
that all men should be equal before the law. Every judg- 
ment creditor may have his judgment enforced by exe- 
cution, if the nature of the judgment warrants it. Any- 
one may employ attachment aind gamishment to secure 
the payment of his dum, unless excluded by the plain 
terms of the statute or by his own acts. The ITnited 
States, any state, a corporation, or an assignee of the de- 
mand, may employ attachment or garnishment, thou^ it 
or he and the defendant are both non-residents, and the 

(2S) Butler v. WUte, SS Minn. 482. 

(29) Undumfi Bank ▼. Oreeawood, 16 Hont 89B, «48. See ilM 
Tan Camp v. Bearle, 147 N. T. ISO, 162. 
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non-residence of the defendant is the groond for the at- 
tachment (30). 

§ 33. Only persons interested in dalm. The owner of 
the demand, and he only, lias a right to have it enforced, 
and to control the means of enforcement (31). If he is 
absolute owner he has the sole right to control. If there 
are several part owners, the rights of all will be pro- 
tected, respect being given to the wish of the majority. 
If one has a paramoont lien without owning the l^al 
title, that will be protected. Thns, when an ezecntion on 
A's judgment against B was levied by the sheriff on B's 
judgment against C, which the statute allowed, and there- 
after, with notice of the levy, C paid B, and B entered 
satisfaction on his judgment record— this did not defeat 
A's lien, but the court set aside the satisfaction and ord- 
ered execution to be issued on B's judgment, so that the 
sheriff could collect it to satisfy A's judgment (32). Offi- 
cers of court have no lien on the judgment for the amount 
of their unpaid fees; and, therefore, the sheriff cannot 
proceed on the writ in his hands to collect his fees after 
the parties have settled (33), nor refuse to accept the 
plaintiff's bid at the sale because the plaintiff would not 
pay his fees. Those having this right to control will be 
protected by the court against its officers, the plaintiff 
of record, and all persons presuming to interfere. 

$ 34 Writs Isnied on oithois' orders are valid. Yet an 



(80) AtUchmeot i| 48-4S, Centnrr DlgesL 

(81) DBDwbwtT T. Moon. G& Tex. 307. 
(S2) Hmrj t. Traynor, 42 Hlna. 234. 
(38) Wills T. Chandler, 2 Fed. Rep. 278. 
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execntion ieaned in the name of the jadgment creditor 
withont Ub consent is not void. It will protect on cfficer 
acting without notice of the want of authority to Issae it, 
and will pass title to the purchaser (34). 

§ SB. Eemedies of persms injured. Nevertheless, the 
plaintiff may have the execution set aside even after sale 
to an innocent purchaser, nnless the full price hid has 
bera paid. If the clerk refuses to issue process on the 
owner's demand, or the sheriff refuses to obey his orders 
in executing it, he may sue for damages on the offend- 
ing officer's official bond, move the court to amerce him 
till he obeys, and in many cases have mandamus to hun 
from the higher courts (35). 

S 36. Form of demand and pzot^ of anOiori^. I^ie 
person thus entitled to control the processes may do so 
in person, in opposition to his attorney of record, or he 
may act through an agent, whether such agent is an at- 
torney or not. No particular form of demand is neces- 
sary; and failure to give proof of authority to command 
is no excuse to the officer for not acting, unless he de- 
manded such proof; but officers have a right to demand 
reasonable proof of authority, before obeying one as- 
suming to control (36). 

SacnoK 5. Aqainst Whom Pboobss Mat Issua. 

§37. Partiu only. Execution can be issued only 
against the parties cast in the judgment ; and attachment 
and garnishment can be directed only against the effects 
of the persons sued. The execution must conform to the 



(84) SowiM T. HftiTCT, aO IiUL 217. 

(SB) Sttto T. Herod. 6 BUckf. (Ind.) 444. 

(85) Dau^wtr T. Uoon, CB Tex. SOT. 
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judgment to be enforced. The msertion into it of the 
names of persons as defendants, who are not snch, wonid 
protect an innocent officer in seizing their property, bat 
would not pass title to the purchaser, though the persons 
BO named as defendants were equally liable with the real 
defendants for the payment of the debt represented by 
the judgment (37). For the same reason, the garnishee 
cannot be charged for his liability to a stranger, who 
is co-debtor with the defendant on the debt sued for, nor 
for what the garnishee owes to the plaintiff. 

§ 38. AH defendants. Every party cast in judgment is 
liable to execution. It matters not who he may be. If 
judgment may be recovered it may be enforced. Like- 
wise, the effects of every person sued may be taken by at- 
tachment and garnishment. This applies to persons un- 
der legal disability, infants, lunatics, spendthrifts, and 
married women (38). 

§39. Ai^ person may be ganiishee. ^e statutes 
usually provide that the plaintiff may have "any per- 
son" summoned as garnishee. These terms are generally 
held to include natural persons, corporations, non-resi- 
dents, infants, lunatics, married women, and the plaintiff 
himself (39). Several courts have denied the plaintiff's 
right to charge a defendant as garnishee, on the ground 
that he gains no advantage thereby; but there is an ad- 
vantage where the same person is sued in one capacity, 
and summoned as garnishee in another, and such gamish- 



(ST) Hamoer t. Ballaiityiie, 13 Utab, 824. 
(S8) DiDon T. Bnrnham, 4S Eaa T7. 
<8&> Wilder t. Kldrldge. 17 Vt. 226. 
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ments have been snstamed in several cases (40). The 
statntes forbidding hasband and wife to testify against 
each other embarrass attempts to chai^ one as the gar- 
nishee of the other. 

$ 40. UmitatifRu upon right to proMBS. To the rules 
stated in the two preceding subsections, ■ a limitation 
arises from the fact that the administration of pnblio 
businesa cannot be diverted frcon its proper channels nor 
interrupted to advance the interests of any individual, 
and one department of the state cannot command and re* 
quire obedience of another, except as authority to do so 
is given it by law. For this reason, courts cannot audit 
and compel payment of claims against the state, nor en- 
force their judgments when the legislature requests them 
to audit such claims, nor require the other departments 
of the state to answer before them as garnishees. For 
the same reason, one court cannot interrupt the business 
of any other court by requiring its officers to answer as 
garnishee for projwrty held by them as such officers, nor 
by seizing the property in their possession. The same 
reason forbids the seizure of any property used by any 
governmental agency— city, county, town, or public board 
—in the performance of its public trust, and is generally 
held to prevent requiring such agencies to respond as 
garnishees for property in their possession belon^i^ to 
the defendant, or debts they may owe him. Public ser- 
vice corporations— transportation companies, water com- 
panies, etc.— are generally held to come within the reason 
of this limitation, in so far that the property used by 

(40) Brown v. Wnej, 107 Oa. 8S. 
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them in the performance of their public tmst cannot be 
seized on execution against them; and where the perfor- 
mance of their pablic duties woold be intempted there- 
by they cannot be required to answer as garnishees in 
snits against other persons. 

SscnoN 6. Whax Covbts Ain> Officbbs Mat Issue 

pBOOEfiS. 

§41. Sreiy court ma^ mforce its jndgmmtB. It would 
be idle to adjudicate, if without power to enforce ; there- 
fore, authority to pronounce necessarily implies authority 
to execute (41). For example, a sale of land on an execu- 
tion issued by a county court not expressly authorized 
to issue executions was sustained in the following lan- 
guage: "The act establishes a court of record, and in 
general terms confers upon it the powers and duties of a 
court of record. The power to issue executions is incident 
to such courts, unless denied, and no such denial is found 
in the act (42)." But a statute giving one court author- 
ity to issue a special process unknown to the common law 
does not impliedly authorize other courts to issue such 
processes. 

§ ^ Ko oonrt can issue process on judgments of other 
ocnrts. Only the court in which the action is pending or 
which rendered the judgment can issue process to en< 
force it, unless the original record has been removed to 
some other court, or there is some statutory provision au- 
thorizing stone other court to issue process to enforce 
it. Bxcept in these cases, executions, attachments, anit 



(41) Kcntrier t. C3iicsgo. H. ft St P. Bj. Co., 47 Wli. 

(42) Bailer ▼- Winn. 101 Mo. 649, «8^ 



641. 
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garnishmoitB, issued from any other conrt would be void, 
and the sale thereunder wonld pass no title (43). Stat- 
utes providing that the filing of a transcript of a judg- 
ment of one court in the court of another county, or ia 
another conrt in the same comity, shall have the effect 
of creating a lien upon the defendant's property, or 
shall have some other effiect, do not impliedly authorize 
the courts in which such transcripts are filed to issue eze- 
cutiouB thereon, and executions so issued are void (44). 
For the same reason, garnishments so issued would he 
void. 

§ 43. When proeeis from other oonrts li anOioriied. 

In cases of appeal, if the appeal has the efifect of destroy- 
ing the judgment appealed from, as is usually the case 
where appeal is taken from the judgment of a justice 
of the peace, no process can afterward be issued on that 
judgment by any court, but the conrt above issues exe- 
cution on its own judgment when rendered. In other 
cases the judgment la not generally nullified by the appeal* 
and the court below issues the execution to enforce its 
judgment when it is affirmed, unless some statute gives 
the court above authority to do so, or unless the original 
record was sent up. Where statutes provide that exe- 
cution may issue from a court in which a transcript of 
tiie judgment of another has been filed, it is generally held 
thai tiie judgment does not become a judgment of the 
oonrt where the transcript is filed, except for the purposes 
specified in the statute. When the transcript is taken 

(48) GUrke t. ICUler, 18 Barbow (N. T.) 268. 
(44) Bostwldi T. BeoecUct, 4 S. Dak. 414. 
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from a justice oonrt, it is generally lield that the justice 
who rendered the judgment thereby loses anthorify to 
enforce it, revive it, or do anything farther concerning it 
(45) ; and it seems that the same mie might well he ap- 
plied where the transcript is taken from one superior 
court to another for the same pnrpose; bnt there are sev- 
eral decisions holding in snch cases that, after the tran- 
script has been sent, the conrt that rendered the judg- 
ment may set it aside, receive payment of it, issue an- 
other transcript to another connfy, or revive it on scire 
facias (46). 

§ 44. Only fay the proper officer. No process is valid 
unless issued by tiie officer authorized by law or by his 
directicm; and in several cases process issned by the 
proper officer has been held absolntely void, because he 
thoughtless added to his signature some title in place of 
the name of his office, as when t^e clerk of the court was 
also justice of the peace and added that title instead of 
clerk (47). These decisions seem clearly wrong, on the 
ground that it is no worse tiian if he had not ragned at 
all, a matter we shall presently consider (§§ 53-55). Offi- 
cers are not usually allowed to act in their own cases ; but 
it has been held that an attachment issued by a clerk in 
his own case, upon his presenting to himself his own affi- 
davit for the same, was valid, because no one else could 
issne the writ, and the issuance of it was not judicial, 
bnt purely ministerial and without discretion (48). The 

(«> Babffl T. Soper, 28 Kan. 6S9. 

(M) NclMn T. Qnffvr, 181 Pa. 8t 2TSL 

(47) Parrr ▼. Wblpid*, 8S Vt 278. 

{48} Vtmm T, Etberiac^ 96 N. a 42. 
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writ is generally held good though issued hy a deputy not 
aathorized hy law or not duly appointed. 

Section 7. Fobh jun) EssEKiuifi of Pafebs. 

§ 40. Attachment and garnishment affldavits: Want- 
ing or defective. Moat of the statntes require an affidavit 
to certain matters to be filed before the attachment or 
gamiahment shall be issaed, and generally provide for 
the supplying of defects by amendment. If no affidavit 
is made, or only one so serionsly defective that it cannot 
be amended, the attachment or garnishment mnst of 
course fall, when directly attacked for that reason by the 
defendant or garnishee ; and fully half of the courts have 
held that the want of a sufficient affidavit may be set op by 
the defendant or any other person to avoid the proceed- 
ing collaterally. Others hold attachment and garnish- 
ment proceedings not open to collateral attack for want 
of the statutory affidavit (49). 

§ 46. What is a sufficient affidavit: By and before 
vrtiom sworn to. If the statute does not provide by whom 
it shall be made, the affidavit can be made by any one act- 
ing for the creditor and possessing personal knowledge 
of the facts ; hat if the statute requires it to be made by 
one, the affidavit of another will not do. So, too, the oath 
may be administered fay any officer competent to admin- 
ister oaths generally, unless the statute otherwise pro- 
vides. 

§ 47. When sworn to. It should be sworn to before the 
writ issues, and not so long before as to raise a presump- 

(49) Cooper r. BeTnohU, 10 WaIL 806. 
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tion that tiie facts have since changed. One sworn to 
the day before was held had in Michigan (50). 

§ 48. Snbita&ce. The averiQents shonid be so positive 
that perjury conld be assigned on them, and disjonctive 
forms of statement avoided; bat, with these limitations, 
it is always safest to foUow the words of the statute rather 
than to choose phrases which seem equivalent to them ; 
for the conrt may entertain a different opinion on that 
matter, and the statute is the sole requirement. The affi- 
davit is not sufficient nnless it shows every fact which th« 
statute requires it to show; but, on the other hand, it is 
not defective because any other matter is not shown by 
it For example, when the statute does not require these 
things, it need not show that it is made in behalf of the 
plaintiff, that suit has been commenced, bow much is due, 
that anything is due, that the garnishee is a corporation, 
etc. (51). 

§ 49. Accniwy and certainty. An allegation of one 
ground will not sustain an attachment or garnishment 
on another; an allegation of one debt will not sustain an 
attachment on another; one cannot be charged as gar- 
nishee on an affidavit alleging indebtedness by another, 
by him and others, or by him alone in another capacity. 
The affidavit must be sufficiently specific and accurate on 
these matters to identify the persona, obligations, etc.; 
but the same affidavit, containing all essential averments, 
will sustain an attachment and garnishment, or several 
garnishments. 

(60) Wllaon t. Arootd, 6 Uldi. 98. 
(SI) Bnmhftio T. DooUtUe, U Neb. 214. 
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$B0. Vom. The affidavit should be signed by the 

affiant, ngned by the officer administering the oath; and, 

if made in a pending caase, it should be entitled in the 

conrt and caase. Bat errors in any of these respects are 

not generally held to be fatal if the essential facts appear 

from the papers as a whole or are otherwise shown (52). 

juBTicK ooun atMxiMtiiain AmoAnr m uicaisAii. 
State of Mlchlfui. Canoty of Wuhteaoaw, m. 

Jobn Smltb, Kcwt for William Smith, being dalr awom, sars that JotiB 
Brown and William Brown are JosUt Indebted to nld Wm. Smltb npon 
exprcM and Implied contract In Hie anm of nlnety-fonr dollars, or tba«- 
abonla, and that for the racorefy of aafd donand nld John Smith baa 
cunnwiced anlt btfore John Banwa, om of tlM Jnattcea of the peace in 
and for aaid county. 

And thla dqjKMHOt further mjn, Hiat he baa good reaaon to btilere and 
doea bellere, that tlie Hlcfalgan Central Ballroad Company, a coiporation 
under the lawa of UlAl^n, la Indebted to said John Brown and William 
Brown, and to each of them, and bai property, money, and effects bi Ita 
posa c e rt on belonshig to said John Brown and WllUam Brown, and to 
eadi of them. Jobit Shob. 

Snbacrfbed and ewom to before me 

thla lltb day of October, A. D. 1901. 
JoHR BuifES, Jnstlce of the Peace. 

AVTIDATIT FOB ATTAQBMEKT HT nXIHOlS OUCQIT OOm. 

State of nihiota, Coanty of Cook. m. 

Jobn Smith, being duly sworn, saya that Jotin Brown and William 
Brown are Justly Indebted to Wltllam Smith In a smn exceeding twoity 
dollars, to wit, the snm of two hnndred and twenty-dve dollara, after 
allowing all just credits and set-offs ; and that the aald Indebtedneas Is 
dne for goods sold and delivered. And this deponent farther says, that 
nld John Brown and William Brown are not resldoita of this sUte, and 
tliat npon dlllg«tt Inqnlry affiant has not been able to ascertain the place 
of residence of them or either of them, Jobh SurrH. 

Snbecrlbed and sworn to before me 

this 14th day of October, A. D. 1801. 
JOLTOB Bsnz. Notary Pnbllc. 

§ 61. Attaofament bonds. That the creditor shall file a 
bond before the writ issuee is another requirement con- 



(02) Bomham t. DooUttie, 14 Ntb. 214 ; Stoot v. VMger, 84 Iowa, Tl. 
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tained in most attachment statutes. This requirement 
ia not nsnal in ganushment statutes, probahly because 
gamishmentB do not interfere with the possession nor 
intermpt the use of the property as attachments do. The 
decisions upon the effect, in collateral attack, of the fail- 
ure to give a bond when required, or such a one as is re- 
quired, are as much in conflict as the decisions upon the 
kindred questions of affidavits wanting or defective (§ 45, 
above), and the reasons in both cases are the same. But 
the courts are agreed that failure to file a bond at the 
time, in the amount and terms, and executed by the per- 
sons required by the statute, is fatal on a direct attack 
hy the debtor, unless the statute has provided a means of 
curing the defect Even a deposit in court of the amount 
in money would not do (53). 

§62. Tvna and enentialg of prooesses: Parti of 
process. The parts of judicial processes— ori^naJ, mesne, 
and final—are: (1) the venue (State of Michigan, Wash- 
tenaw county, Bs.), which shows where the subject-matter 
and proceeding is located; (2) the title as to the court 
(In the circmt court for Washtenaw county), which shows 
what court is conducting the proceedings; (3) the title 
aa to the cause, if issued in a cause- already commenced 
(Ella Glazier v. City of Ypsilanti), which shows in what 
cause the process is issued; (4) the style (In the name 
of the People of the State of Michigan) , which shows what 
authority gives the commands contained in the process; 
(5) the address (To the sheriff of Washtenaw county. 
Greeting), which shows to whom the commands contained 

(B8) Drake on AHachment | IIB. 
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in the process are ^ven; (6) the body, which should con- 
tun an explicit statement of what is commanded to be 
done, when it is to be done, and how; (7) the teste (Wit- 
ness the Hon. E. D. Kinne, circuit jndge, at the city of Ann 
Arbor, Washtenaw conn^, this 23d day of December, 
A. D, 1901), which once indicated the final approval of the 
process by the sovereign or his proper officer, together 
with the time and place when and where that approval 
was ffven; (8) thederk's signature at the end (Jacob F. 
Schnh, clerk of said conrt, by John Clark, deputy) ; (9) 
the seal of the court, if it has a seal, impressed upon the 
process at the left of the clerk's signatare, to prove that 
the process is genuine; and (10) indorsements such as 
are required by the statutes and conrt mles (e- g, A. J. 
Sawyer & Son, Ann Arbor, Mich., attorneys for pluntiff). 

§ 53. What formal parts are essential The venue and 
titles are usnally omitted from many kinds of process, 
and probably the practice is not uniform as to giving or 
omitting them on any particular kind. Such matters can 
usually be settled in any state without much difficulty in 
any case, by consulting the forms used there. But a 
question of more serious (diaracter, and much harder to 
answer, is this : What is the effect of an omission of any 
part required by inveterate practice, the court rules, the 
statutes, or the constitutiont The difficulty in answering 
this question consists in the fact that no distinction, as 
to the importance of the various required parts, or be- 
tween the various kinds of processes, is agreed to; except 
that processes issued before judgment have to be passed 
upon by the court, and their validity or invalidity is made 
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res judicata by the judgment if the court had acquired 
jurisdiction. Almost any sort of proposition concerning 
almost any part of any process can be sustiuned by re- 
spectable authority, and refuted by authority equally re- 
spectable. 

§61 Same (oontiiuied). Some may lightly answer 
that that is a small matter, depending upon the local prac- 
tice. But is it a matter of practice merely? In direct at- 
tacks it may be conceded that substantial departures 
from prescribed form would be enough to avoid the pro- 
ceedings. But how about collateral attacks? For ex- 
ample, when we come to look at the decisions, we find 
execution sales held void on collateral attack, because 
the writ was not sealed, as required ; and the next min- 
ute we find a decision holding that the omission is not even 
ground for quashing the writ on direct attack (54). Simi- 
lar illustrations might be given of almost any other part 
One judge says: "If you may omit this part, you may 
omit that; if yon may omit two parts, you may omit ten. 
And what is there leftf Where will yon draw the line, if 
not on the one side or on tbe otherT*' He puzzles us, 
and we cannot answer him. Another judge compares the 
process to a man, and asks if catting off a foot would de- 
prive a descendant of Adam of his title to manhood. How 
much may be cut away and the man still live? Delighted 
with this judge's wit and his evident love of justice, we 
willingly follow him anywhere, perhaps too far. 

§ 66. Same (continued). In a recent treatise on thia 
subject, the writer takes np separately the various parts 

(H) ildwell T. S<4iniiiacber, 90 IlL 426; Lowe v. Horris. IS Ga. 147. 
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of tJbe process, except the body; and, after <utiiig and 
commeiiting on several dedUdona on both sides as to that 
particular part, concludes in each ease that the process 
should not be held void, bat voidable at most, for want of 
that part. However, this writer does not bother himself 
to answer the qnestion above suggested, as to whether 
a writ would be vaUd which contained none of these parts 
but the body (55). Probably the majority of the deci- 
sions upon each of these points agree with the conelnsiona 
reached by this writer. They more nearly accomplish 
the ends of justice, and seem to be correct, on the prin- 
ciple that the law favors substance rather than form, and 
will not deny substantial rights because of the misprison 
of a public officer. 

§ 66. Body of process: As a snmmoiu. Attachment 
and garnishment writs serve two objects, or consist of two 
parts, the command to summon and the command to at- 
tach ; but executions need usually contain no summons. 
The summons should accurately specify who is to be 
summoned, and when and where he is to appear ; but mis- 
takes in the name, or omissions of it, may be cured by 
amendment, whenever the mistake is discovered or ob- 
jection made, and will not justify the party served in 
disregarding it Statements of a past time or an im- 
proper time or place, and failure to state any time or 
place at all, are cured by appearance at the proper time 
and place without making objection ; but will often cause 
the writ to be abated on proper objection at the first op- 
portunity. The risk of its being valid is too great ever to 

(S6) See Aldenon od Judicial Writs, || 144& 



rfbyGOOgIC 



ATTACHMENT, GABNISHMBNT, EXECUTION 381 

justify disregarding it The writ may be bad as a sum- 
mons and yet good as an attachment. 

§ 57. Same: As an attachment. Naming the parties. 
The mies as to the essentials of the body of the ezecntion 
are the same as those governing the attachment and gar- 
nishment writs in so far as these are merely attachments. 
In all of these cases the writ shonld dearly state in what 
action or on what judgment it is issued, whose property 
is to be taken, what kind of property, how mach, and when 
retnm of the writ is dne. Mistakes in the names, omis- 
sion of some, or additions of others, will not, according 
to most decisions, make the writ void ; bnt the facts may 
be shown by extrinsic evidence (56). Such mistakes will 
not even justify the c^cer in failing to execute it or ex- 
cuse the garnishee for paying over the property in his 
hands, provided the officer in the one case, and the gar- 
nishee in the other, really knew who was meant, whether 
he learned that from the writ or otherwise. For the sake 
of conforming to the judgment, the execation shonld is- 
sue in favor of all the plaintiffs and against all the de- 
fendants, although only one plaintiff is interested, and 
part of the defendants are dead, discharged in bankrupt* 
cy, or not liable for any other reason. 

§68. Same: What? Howmnch? When Tetnin? Di- 
rection to take realty first, when the statute requires per- 
sonalty to be first taken, is not generally held to make 
the writ void, bnt only erroneous. A failure to state how 
much is to be taken has been held to be a failure to com- 
mand anything to be taken, justifying the officer in doing 

(») DeLoadi t. Bobbin, 102 Ala. 288. 
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notbing, and giving him no anthorify to do anything. 
The Trit is not void becanse it requires too much or too 
little to be taken, and the officer is not justified in disobey- 
ing it (57) A decisive majority of the courts hold that 
failnre to state when the writ shall be retomable, or mak- 
ing it retomable at an improper time, do not make it void, 
nor excuse the officer in failing to ezecate it (58). 
roaua 

KUWUTioit noif iniiTD nATW oncniT oocn nm nmuoi or ouinmnA. 
United State* of America. 

The Prartdcnt of the United State* of America, to the Uanhal of tta« 
District of Oallforola, Oreetlss : Ton are herebj commanded that of tbe 
tooda and diattela of John Brown In Tonr dlatrlct, 70a canae to be mads 
tbe anm of flve tboDsasd foar hundred and tw«mt7 dollan to ntJafy ■ 
jndsment latelr roidered In tbe Circuit Court of tbe United States tor 
tbe District of California, against John Brown for the damaxea whldt 
John Smith has aoatalned, as well bj reason of his damages as for the 
costs and charges In and about that suit expaided, whereof the said lohn 
Brown stands convlctbd as appears of record. And if aufflcleoit goods 
and chattels of the said John Brown cannot be found In jour district 
that then you cause the amount of said judgment to be made of the real 
estate^ land, and tmemoiti whereof the said John Brown was selied 
when said Judgment was rendered. Hay 7th, 1001, or at any time after- 
warda. In whose bands soever the same may b& And hare you that 
money, together vrlth this writ, with your doings therewi, before the 
Judgee of the said Circuit Court, at the conrthonae thereof. In tlie dty 
and county of San Francisco and District of California, on the 18th day 
of December, A. D. 1901, to satisfy the Judgment so rendued as aftiresald. 

Witness, the Hon. UelTlUe W. Fuller, Chief Justice of tbe Supreooe 
Court of the United States of America, this 10th day of October, A. D. 
1901, and of our Independence 12Sl 

Attest my hand and the seal of aald court, the day and year last abor* 
written. Whjuk Uoon, CleA. 

[Seal] by Joseph Fr^, Depnty Clerk. 

jvwncr ooDsr GAunsnuKHr suHifons m laoHnut. 
State of Uldilgau, County of Washtenaw, as. 

To any constable of said comity, greeting : In the name of the Peoid* 
of the State of Hichtgan, you are hereby commanded to rammon the 



(67) DeLoach t. RobUns, 102 Ala. 2SS : Bacon ▼. Cn^wv, 7 N. T. UBl 
(B8) rreeman on BxeCQtkm, | M. 
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Hlchlgan Central Ballrrad Gompaiiy to appear before me, at 1117 office^ 
In the dtr of Ann Arbor, la eald conoty, on the 18th day of October, 
A. D. IBOl, at nine tfclodt In the forenoon, to anawer, ander oath, all 
QneBtlonB put to It toachlng Ita Indebtedness to John Brown and WUUam 
Brown, or dtber of them, and the property, money, and effects (rf the 
■aid John Brown and William Brown In Its posBeealon or co&trol accord- 
log to tbe allegatlona contained In the affldavlt of John Smith duly made 
and filed In thla salt Hereof fall not, and have 70a then and tliere this 
precept. 

Given under mr hand at ttie city of Ann Arbor, In aald conntr, tbia 
Utb day of October, A. D. 1901. 

John Babiixs, Jostles of tbe Feacew 

ARAOHiaaTT Ain> SABirasHifXRT BUHifOTra iif iLuaou cmcua ooinn'. 
me People of the State of Illinois, to the Sheriff of Cook Goqh^, 
Greeting: 

Whereas John Smith, as attorney for William Smith, hath complained 
that John Brown and William Brown are Jnatly Indebted to Bald William 
Smith In the amount of I22S.O0, and that the same la doe for goods sold 
and delivered; that the said John Brown and William Brown are not 
reeid^its of this state nor Is their place of residence known; and the 
■aid Winiam Smith kavlng eItoi btmds and security according to law: 
We therefore command yon that yon attach ao much of tbe estate, real 
and personal, of the said John Brown and William Brown to be found 
In your county, as shall be of value Boffldent to eattsfy the said debt and 
costs, according to the complaint, and auch estate so attached In your 
bands to secure, or so to provide^ that the same may be liable to further 
[woceedlsgs therenpon, according to law; and that yon summon Jotm 
Brown and William Browo to appear and taamr tbe complaint of tbe 
said William Smith, at a court to be holden at the conrt-bonse In the 
dty of Chicago, la the comity of Cook, upon the 14th day of November 
next ; and that yon also summon the First National Bank of Chicago, and 
auch other persons as you shall be requested by the aald William Smith, 
as garn i shees, to be and appear at the eald court on tbe said 14th day ot 
NovKuber next, then and there to answer to wbat may be objected against 
them. When and where yon shall make known to the said court how yoa 
have executed this wrlt^ and have you then and there this writ. 

Witness ; John Xotmg, dak of the said court, October 14th, A. D. 1901. 

[Seal] JoBH ToTjne, Oefk. 
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CHAPTER HL 

ywKAT. UIOUIBHTS AXS KBQUHIIBi Iff 



S 69. Plan of treatment Having completed our survey 
of the qnefltions that arise concerning the issnance of the 
processes to enforce judgments, we come now to consider 
the qnestiona that arise concerning the execution of those 
proceBses. Among these ve may mention: (1) the le^s- 
latnre's power to change the remedy; (2) the power of 
the conrt and jndge to control the processes; (3) the offi- 
cer's rights and liabilities in execnting the processes; 
(4) where the processes may run and he ezecnted; (5) 
when the processes may be executed ; (6) who may exe- 
cute the processes; (7) for what garnishees may be 
charged; (8) what may he tsikeD. under attachments and 
execntions; (9) what constitates a valid levy and serv- 
ice; <10) the natore of the Hen acquired by attachments, 
garnishments, judgments, and execntions; (11) how that 
lien may be lost or become subordinate; (12) how it may 
be foreclosed. This order of arrangement of the ques- 
tions is somewhat arbitrary, as was the arrangement of 
the qnestiona arising concerning the issnance of the proc- 
ess. It is not possible to fix any exact order of sequence. 
Bnt this arrangement brings up the questions as nearly 
in the order in which they would arise in practice as any; 
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and ve shall now take up each of these matters separately 
in the order named in this and the two chapters following. 

SeCTIOIT 1. AiyrEBATION AKD CONTBOL OF PbOOESB. 

§60. Poww of legijslattire to change remedy. This and 
the following subsection have to do with both the issuing 
and the execution of the processes, and can be as well 
considered here as anywhere. The matter of procedure 
is entirely in the control of the legislature. It may make 
laws apply to pending proceedings, though the result be 
fatal to them. No vested right is acquired by reason of 
having commenced suit. No right to proceed in the par- 
ticnlar form is acquired by reason of that form existing 
when the contract wae made (1). The legislature may- 
take away the remedy entirely, or modify it at will as to 
all future transactions; and remedies for torts may be 
modified and destroyed after the tort is c<mmutted, and 
even after the claim has been reduced to judgment (2). 
The state legislature cannot impair any remedy existing 
at the time the contract is made, so as to prevent its use 
for the enforcement of the judgment recovered on such 
contract, unless an equivalent is given. This is because 
the United States Constitution forbids the states to pass 
any law impairing the obligation of contracts. See Con- 
stitutional Law, §§ 232-35, in Volume XHL 

§61. Jndidal control of procesfl. Every court haa 
power, and is in duty bound, to recall its processes, set 
aside them and the proceedings of its ofBcers under them, 
stay the proceedings, and otherwise control them, when- 

<1) Hetneman t. Schloaa, 8S HIcb. IDS. 
<2) EVedand v. Wllllanu, IS! U. S. 400. 
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ever sncb action is necessary to prevent abuse, oppression, 
or injustice. This power is entirely independent of stat- 
nte; it exists from the necessity of the case. Notice to the 
party should be given, bnt is not JurisdictionaL The de- 
termination may be made summarily without the inter- 
vention of a jnry. Probably the powers of the jnc^ dur- 
ing vacation are more restricted; bnt he certainly could 
stay all further action till the matter could be determined 
in open court, and, for this purpose, may act of his own 
motion without giving any notice to the parties (3). 

BeOIION 2 BlOHTB AND LlABUJTIES OF Ofpiceb. 

§ 62. Sight to protectim in gmeral. An ofiScer has 
three means of protecting himself from liability for acts 
done in obeying the commands contained in the process 
he is called upon to execute: (1) the shield of the process ; 
(2) recourse to the party whose process he serves; (3) 
the fact that bis possession is the court's possession. Of 
these in the order named. 

§63. Shield of the prooeiB. The officer is protected by 
process not absolutely void, whether regular or irregu- 
lar; and be cannot take advantage of irregularities, 
though appearing on its face, to excuse his failure to obey 
it (4). Void process, never as a sword but always as a 
shield, protects the officer in executing it if it is fair on its 
face, unless he knows that it is void. Whether the court is- 
suing it be of general or limited jarisdiction, he is not 
bound to look behind his writ (5). Indeed, there is con- 



(8) Oommonwealth r. Ifegee^ 8 Pa. St 240. 

(4) People ▼. DmuilaK, 1 Wotd. <N. T.) 16. 

(5) KenWKO T. Uttle^ 80 N. H. 818. 
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8idorab]e respectable aathority and excellent reason for 
saying that he should not attempt to decide the truth of 
statements made to him conceming> it, bat may and 
should leave those matters to be determined by the conrt 
(6). Yet he is not bound to execute any void process; 
and, if it is void on its face, he will not be protected in 
doing BO. The court above may not agree with the court 
below as to its jurisdiction in the premises; but if the ma- 
terial facts appear, or are suggested, on the face of the 
process, the officer is bound at his peril, not merely to de- 
cide correctly all the questions of law presented, but to 
do what is impossible for other mortals— correctly fore- 
cast what will be the decision of the court of last resort 
upon them. If he refuses to proceed and the court finally 
holds the process vaild he is liable to the plaintiff. If he 
acts as commanded by the process, and the court finally 
holds it void, even on the ground that the law under which 
it issued is unconstitutional, he is liable to the defendant. 
See Torts, § 98, Vblume III of this work. It has been 
said that in this particular the law says to the officer: 
"Yon are condemned if you do, and you are damned if 
you dont" His only safeguard is to demand indemnity 
in advance. If the process is fur on its face, and com- 
mands the ofiBcer to take any specific thing, he is pro- 
tected in doing it, no matter who owns it (7). But he is 
not justified in taking the propwty of one person, on a 
writ ctmiinanding him to take the property of another; 
nor in taking exempt property on a writ conmianding 



(6) Abercromble ▼. Chandler, 9 Ala. 625. 
(T) Bock T. Colbath, S Wall. 384. 
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lam to take what is not exempt (8). These matters be 
mnst decide. If the process protects him at all, it shields 
him from liability for taking the person or property as 
etmrnianded, and for breaking doors and going upon the 
property of the defendant or others when necessary to 
execute the command of the writ, except that he cannot 
break the outer door of the defendant's dwelling (9). 

f 64. Beoonne to par^ whose writ is sflrred. The 
officer may protect himself against loss of hie fees, by in- 
sisting on receiving his pay in advance; but accepting 
the process withoot claiming the rij^t wuves it. Against 
liability for acting under a writ which may turn out to be 
void, or for taking property which may not be subject to 
the process, he may protect himself by rofusing to act till 
a bond of indemnity is g^ven him; and, even after a levy 
without indemnity, if the creditor refuses or neglects on 
demand to indemnify him against new claimants, he is 
justified in yielding to them, or to a junior creditor who 
does indemnify (10). But failttre to execute cannot be 
defended on the ground that indemnity was not given, 
if n(nie was demanded, nor because the indemnity given 
was worthless, if he accepted it as sufiScient. Without 
any indemnity being given or promised, the officer has 
recourse to the creditor for reimbursement for all loss 
suffered by him by roason of taking property which the 
creditor expressly directed him to take, unless the officer 
was certain that the property was not liable to the 
process ; in which case even an express promise to indem- 

<8) Lammou v. Fetuler, 111 U. S. 17, 

<9) Bnrton r. WlIUiuwii, IS Vt. 186; BaUer r. Wright, 89 Midi. W. 

(10) Smith V. O^pwd. 46 K. H. 178. 
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Tufy would be void. A graieral direction to ezdcnte the 
process does not make the creditor liable for the trepasses 
of tiie officer in executing it, nor to indemnify the officer 
against liability thwefor (11). Contraots to indemnify 
from liability for disobeying process are nanally held to be 
void. Bnt an action on sach a bond was sustained in a 
recent case, in which attorneys advised the sheriff that 
the process was void, and the defendant induced him to 
accept the bond and wait, so that the validity of the proc- 
ess conld be tried (12). 

§66. OfScer's possession is the oonrt's. Whatever pro- 
tection the officer receives from this fact is merely inci- 
dental to the protection of the court's jnrisdiction. Prop- 
erty seized under process thereby passes into the custody 
of the court issuing the process, and can be taken from 
the officer only on another process commanding it and is- 
suing from the same court Though the owner is a 
stranger to ihe process, he cannot recover it in any other 
way. Nevertheless, this fact does not prevent him from 
recovering the value of the property in an action against 
the officer in any court otherwise competent to entertain 
the suit (13). 

§ 66. Pn^pw ty rights of officer. Unless some statute 
otherwise provides, delivery of process to an officer to 
be executed does not, before levy, vest in him any title to 
or interest in any property which tiie process enables or 
directs him to take. His right and intention to levy upon 
it give him no right of action against anyone who injures, 



(11) Nelson v. Cook, 17 ni. 44S. 

(12) Bar y. UcDerltt, 126 Hldi. 417. 
(18) Uuamon t. Feosler, 111 U. S. IT, 
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defltroyB, or carries it away, even if done for the purpose 
of preTenting a lery. The extent of his rig^t is to seize 
it if he can get to it (14). But a levy gives him such a 
special interest in the chattels taken as to enable him to 
retake them in another state (15) ; or he may maintain 
replevin, case, trover, or trespass, aa the facts and his 
interests may require, in his own name without adding 
hia office, against his keeper if he fails to produce them 
on demand, against anyone who injures or takes them 
from him or his keeper, though he be a constable, and the 
taker a sheriff acting under a valid process (16). If the 
officer making the levy was a deputy he may sue in his 
own name, and the sheriff may also sue. Since the 
garnishee becomes a quaBi-<^cer by virtue of the garnish- 
ment, he has similar rights against anyone who inter- 
feres with his possession or injures the property (17). 
A process fair on its face is not sufficient to sustain an 
action. The plaintiff must show a valid process and 
levy (18), 

§67. UaMUfy of officer in genend. He oflcer is liable 
for his own wrongs, and for those of his deputies acting 
within the scope of their authority or in color of it He 
is not liable for failure of himself or his deputy to do 
that which he could not have done by the exerdse of due 
care and diligence, or which the law did not authorize 
him to do, or left in his discretion to do or not. But for 

(14) MaUwtoen T. Lane, 82 lU. IIT. 
<1S) Utler V. Smith, T Vt 164. 

(16) Brewitnr v. Vale, 20 N. J. L. fiS; Pbelpa v. OIlcbriBt, 80 N. H. 
m ; UacniK t. Bolm, 94 Wla. 48. 
(IT) EnUne v. Staler, 88 Va. 406. 
(18) Hammer t. BallantTiie, 13 Utab, 824. 
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malfeasance and misfeasance he is not excused hf the 
fact that he acted in good faith, was only a de facto offi- 
cer or was liable to a statutory penalty for the same act 
For the wrong of the officer or his depaty, the person in- 
jnred may sne the officer on his official bond, may sne him 
alone, or, for the deputy's misfeasance or malfeasance, 
may sne him alone; bnt for nonfeasance the depaty is 
liable only to his snperior. The officer who commences 
executing a procesa must finish it, thongh his term of 
office expire in the meantime ; therefore, if an officer is re- 
elected, and during his second term becomes liable for 
the act or default of himself or deputy under a process 
received and partly executed during his first term, Ms 
bond for his first term is liable, and his bond for his sec- 
ond term is not (19). Only a person showing a direct 
duty to himself violated and a special injury proximately 
resnlting therefrom can recover, and then only to the 
amount of the injury suffered. 

The persons to whom liability may thus be incurred 
are. (1) the pluntiffs in the process; (2) the defendants 
in the process; (3) strangers to the process. Of these 
in the order named. 

§68. Z»iability to plaintiff in process: Instances. 
1. If process not absolutely void is presented to the 
officer to be executed, and he refuses or neglects to exe- 
cute it during the time allowed by law therefor, the plain- 
tiff may recover against him unless he shows a legal ex- 
cuse for his default. 2. So, if he disobeys any legal in- 
structions of the plaintiff in executing, whereby he fails 

(ID) OolTer t. Hlgglns, 62 E7. a 
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to take the property, inenrs ezpeiue^ f aila to realize as 
much at the sale as otherwise might have heen obtained, 
etc (20). 3. So, if he is not reasonably dillgmt in 
searching for property, or in levying npon it, by reason 
of which the process cannot be bo effectiTely executed; 
for ^uunple, if the defaidant has died in the meantime, 
sold the property, encmnbered it, or suffered a levy by 
another (21). 4. S<^ if he does not take enough, whra 
enough could have been found by the exercise of reason- 
able diligence. 5. So, if he allows the defendant to e» 
cape after arrest on a capias, unless caused l^ the act of 
God or the publie enemy. 6. So, if he suffers a loss of or 
injury to the property attached which reasonable dili- 
gence conld have prevented; and, in the case of property 
taken under execution, several courts have held that he 
would be excused by nothing short of the act of Qod, pub- 
lic enemy, or inevitable aoddent (22). 7. So, if he ao- 
eepts an insufficient delivery bond from the opposite 
party, a claimant or other person, where the statnto al- 
lows the recovery of the property on giving bond. 8. So, 
if he does not follow the law as to the manner of adver- 
tising and selling, or does not use due diligence to realize 
the best price. 9. So, if he makes a &Ise return (23). 
10. So, if he does not make return by the return day, 
though not specially ruled to do so (24). These are the 
cases in which liability is most frequently inoorred; bat 
he may become liable in other cases. 



(20) Uorisn T. Fttopl*. BO m. IS. 

(21) Kbox t. Webftar, 18 ini. 408. 

(22) Hutlfllb T. UcUm, M Ft. 8t Bia 
<2S> Acton T. KoowlM, M (Hilo 8L IS. 

(») Btnk T. OuvInU, U JobtM. (N. Y.) 4fiS. 
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§69. Same: Measnre of liability. Defenses. The 
meaBnre of the officer's liability in any of these cases is 
the amount that conld hare been realized by proper care 
and diligence, and it ie no defense that any part or the 
whole can still be realized (25). The harden is on the offi- 
cer to shoT that part or all and how mnch conld not have 
been recovered. It is presumed that all might have been 
recovered. It is a good defense that the property pointed 
ont was exempt or belonged to another. It is no defense 
that all the property pointed out by the plaintiff was levied 
on nnder his process, and that the remainder conld not be 
fonnd by the sheriff till pointed ont by the jnnior creditor 
on whose writ it was sold (26). It is no defense that the 
d^nty disobeyed the terms of his commission or the of- 
ficer's orders. It is no defense that the officer omitted the 
levy or released the property, in deference to a senior 
process in the hands of another officer (27). 

§70. Liability to defendants in pneeui. An officer 
holding and executing valid process will become liable 
to an action by the defendants therein : (1) if the officer 
arrests or seizes beyond his territory; (2) on Sunday, 
after the return day, or, (3) contrary to the exemption 
laws; (4) if he breaks the outer door of the defendant's 
dwelling, or injures any other property by breaking into 
anything without demanding admiBBion (28) ; (5) if he 
takes property from the defendant's person, for exam- 
ple, a watch or money in his pockets, or a pin (m his tie, 

(25) Lednrd t. Jomb, 7 N. T. BOa 

(2»> Kaox T. Weteter, 16 WIb. 406. 

<27) ntyiw T. Dreve, 4 Dart, 628. 

(28) Burton t. WDUnKHi, IS Vt IM 
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bat not, it was held, for taking it ont of his hand; (6) if 
he perpetrates a frand to accomplish a levy, as by decoy- 
ing tiie defendant into Ms territory, or arresting him on 
criminal process, or asking to see the watch in defend- 
ant's pocket and taking it when shown (29) ; (7) if he 
levies on other property after be has taken enongh to 
satisfy the process beyond all qnestion, or arrests with- 
ont searching for goods when there is plenty of property 
to satisfy his writ, or takes realty when there is plenty 
of personalty which he shonld first take, or takes and sac- 
rifices very valuable property when enoagh other was of- 
fered that he conld have sold without snch sacrifice; (8) 
if he works or nses the property taken, or allows it to bo 
lost or injared for want of due care; (9) or puts any un- 
necessary hardship on the defendant, by maltreating him 
while under arrest, or purposely making the levy in a 
violent, insulting, or oppressive way« for ezfimple, at 
night, or at the defendant's store during business boars 
with vexatious leisure so as to injure his badness; (10) 
if be delivers up the property to a claimant or other per- 
son without taking a sufficient security; (11) if he pro- 
ceeds after receiving <^<aal notice or notice from the 
plaintiff that the process has been paid, stayed, super- 
seded, or enj(»ned, bnt a mere statement by the defendant 
that he has paid is not enough; (12) if he does not follow 
the law as to advertising and selling, or unnecessarily 
sacrifices the property at the sale, or continues selling 
after enough has been realized; (13) if he buys directly 
or indirectly at the sale, was interested in or a party to 

(29) Holker v. nennesay. 141 Mo. 527. 
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the process, or was otherwise < 
(30) ; (14) if he fails to aceounl 
ease, and for all if the writ is set 
property or proceeds; or, (15) if 
was void. There are many othe 
ficer would become liable to the d 
but those above mentioned occrv 

§ 71. Liability to trtnuigen to ] 
become liable to stran^rs to the 
essary interference with their pe 
While the officer may enter the pi 
even break into their dwellings, i 
sion, to take the person or pro] 
therein; he is liable to them if he 
erty on their premises, or stays 1 
to get it away. 

Sbotion 3. PuoE, TncE, and 1 



§ 72. Where jnYtceBS may be t 

process, beyond the limits of the 
jurisdiction of the conrt or the ofG 
extends, amonnts to nothing, tho 
dressed to that territory. Whei 
ttiat a coort of one connty may i 
have it executed in another coun 
being done, there is considerable 
process issued and executed in t 



(SO) HcHlllan t. Bowe. IS Neb. 620. 
(81) lAmmoa v. Feueler, 111 U. S. 17. 
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avoided ooDaterally, or only npon direct attadk for fail- 
ore to comply -with the statute (32). 

S73. Boweazty. If the officer preettmes to ezeente the 
proceBs before he receives it he is a mere trespasser. 
That be acted because he knew it had been made out and 
mailed to him, and that he aftervards received it and re- 
tnmed his action npon it, will not make the act valid nor 
ezcase his trespass (33). But the moment he receives 
it with orders from the creditor to proceed he may eze- 
cate it The debtor can demand no indulgence of him. 
The attachment or garnishment writ may be executed 
before the smmnons to the defendant is served or issued 
(34). 

§ 74. How lale. The diligence with which the officer 
must proceed to avoid liability has already been consid- 
ered (§ 66, above). The only remaining qnestion imder 
this head is the validity of delayed action. The attach- 
ment and garnishment statntes often require the defend- 
ant and garnishee to be served a certun nomber of days 
before the time for appearance mentioned in the process. 
In such cases, service less than that many days before the 
appointed time will usually be held had on direct attack, 
and has been held void on collateral attack (35). When 
the writ expires, the officer's authority, except to complete 
acts begun, expires with it. A voluntary payment of 
money received by the officer from the debtor after the 
retnm day, if no levy has been made, is not held by him 

<S2) Etsitiler t. C3il<>p>, H. k 8L P. By. IX, 47 Wis. ML 

(38) Walea v. Clark, 4S Conn. 183. 

(S4) Bargan v. Bnrdi, 8 Iowa, 30B. 

(86) Sontheru Bank t. UcDonald, 4S Uo. 31. 
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in his official capacity. The creditor cannot compel him 
to aoootint by snimnary process of attachment, nor by 
proceeding npon his b<md, bat only by assnmpsit or simi- 
lar action. A levy after the return day is generally held 
to be absolntely void, thon^ another levy had been made 
in season under the same process. The ofBoer is a tres- 
passer, and the purchaser gets no title (36). A levy after 
the officer has indorsed his retom and filed the process 
is void, thongh the return day has not yet arrived. But 
a mere indorsement of the return on the process does not 
prevent a subsequent levy before the return day, and a 
levy on the return day is good (37). If a levy is made in 
time, the further proceedings (advertising, selling, dis- 
posing of the proceeds, and making retnm) may be had 
after the return day and after the writ has been returned, 
though uo new authority has been issued, and the officer's 
term has meanwhile expired (note 37, above). 

§ 76. Who m^ ezecnte {nroceis. Process can be exe- 
cuted only by an officer duly authorized to execute such 
processes generally, or especially deputized to serve that 
particular process. Execution of a process by an un- 
authorized individual is void, and the possession of the 
process is no protection to him. Execution of process 
by a de facto officer is not void as to innocent parties, but 
the (^ficer himself is not protected by the writ (38). Proc- 
ess can be executed only by an officer who has it in his 
possession, and is acting within the territory of his juris- 

(86) Commonvealth t. Hocee, 8 P&. St. 24a 

(87) Erane r. Bftmes, 82 Teon. (2 Sw&n.) 201. 

(88) Green t. Bnrke, 28 Wend. (N. T.) 4Da 
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diction (39). Execatiou of process by an officer inter- 
ested in it or party to it, or by one officer to whom it might 
be directed when it is directed to another (40), has been 
held absolntely void on collateral attack; but it seems 
that these matters shoold only be held to make the act 
voidable at moat, and snch is the opinion of several 
courts and text-writers of recognized ability (41). While 
property is held by an officer under one process, no other 
officer can take it An officer who has levied npon prop- 
erty under one process may make a second levy under 
another process issuing from the same court (42), by sim- 
ply indorsing it on the writ, though the actoal possession 
is held by his receiptor. Yet even he cannot take it tmder 
process from any other court, without statute expressly 
authorizing snch action; for he is merely the court's 
servant, and he cannot serve two masters whose orders 
may be inconsistent. 

(3D) Wa1«B V. Oark, 4S Conn. 188. 
<40) Gordon t. Camp. 8 Pa! St 348. 

(41) Terrlll v. Aachauer, 14 Ohio St 80; Freemao on Bxecudona 
140; AldereoD on Jndlclal WHts 9125, 98. 

(42) Hewe t. Moody, 67 Tex. 61S. 
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CHAPTER IV. 
PBOTBRTT TAKEK, UnTT, AHD BXKVIOB. 

§ 76. Oomparsttve scope oS processes. GamiEihiiient is 
not an approprieto process to arrest tbe person ; nor is a 
fieri facias, to take intangible things. Most, if not all, 
writs are similarly limited as to their scope; bnt the 
great body of mles in this connection apply alike to all 
processes. Wherever capias lies in attachment it lies in 
execation. Whatever property may be taken In execu- 
tion may be attached (1). Whatever cannot be taken nn- 
der execation cannot be attached. In scope, garnishment 
differs from these principally in the fact above men- 
tioned, and the fnrther fact that it is pecnliarly adapted 
to impoonding obligations to pay. Moreover, it is not 
nsnally desirable nor available against real property; 
bnt in a few states the garnishee may be charged for land 
in his possession (2). Otherwise, almost any property 
liable to attachment or execntion is liable to garnishment. 

SBonoir 1. MAnsBS Peoulub to Oabnishhbhi. 

§ 77. Two grounds of liability. The statutes contem- 
plate two distinct classes of cases in which the garnishee 
may be charged : (1) when be has specific property in his 

<1) Handy t. Dobbin, 12 Jofana. 22a 
<2) Webber t. Hares, UT Hlch. 2tSa 
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possession belonging to the debtor, that is, when he is a 
bailee; (2) when he is indebted to the defendant (3). Of 
these in their order; but first, as to when the liability 
begins. 

§ 78. rrom what tinu ndEonecL The liability of the 
gamiBhee, whether as debtor or as bailee, depends npon 
the situation at the time fixed npon by the statute, which 
is nsnally the moment when the process is serred on him. 
A very few statntes make it date from the time the officer 
reoaves the writ, and others allow his liability to be in- 
creased by anything occnrring before he answers. The 
mie nsnally applicable is that no event snbseqnent to the 
date fixed npon can discharge him, if he was liable then; 
mahe him liable, if he was not liable thai; nor increase 
or diminish the amount of his liability (4). 

§79. GandahM aa bailee. The garnishee can be 
diarged as bailee only for property liable to sale imder 
execution, for when charged as such he discharges him- 
self by delivering np the specific thing to the officer to be 
sold. It wonld be useless to charge a garnishee, if the 
thing could not be made available when surrendered. 
But, on the other hand, if the property is such that it 
could be sold under execution, that fact is pretty good 
evidence that the garnishee can be charged for it, unless 
it can be sold under execution only by virtue of some 
statute prescribing a specific procedure, in which case 
thai procedure only can be followed. And a few statutes 
authorize garnishment only for property which cannot 

<8) Allen t. HaU, B Uetc. 268. 

(4) FcMter T. SlnKer, 66 Wii. 892 ; Webber t. Bolte, SI lUdL US. 
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be levied on (5). The property for which the garnishee 
can be charged as bailee will be considered when we come 
to discuss the matters applicable to all processes (§§ 81, 
90 below). All that need be added nnder the present 
head is that the garnishee can be charged as bailee only 
for property actually within the control of himself or his 
bailee, independent of the control of the defendant (6). 

§ 80. Qandshee as debtor. The fact that a debt pres- 
^tly owing is not payable till a fntnre day, or till after 
demand, or is secured by mortgage or otherwise, or conld 
be sued for only by the defendant and others jointly, is 
generally no defense to the garnishment (7). The gar- 
nishee can be charged as debtor only when he is proceeded 
against as debtor, and only on an unconditional liqui- 
dated oblation on contract or judgment, payable in 
money, not exempt under the statute from liability for 
debt, nor evidenced by any outstanding negotiable instru- 
ment, nor in suit or judgment in any other court (8). As 
a general rule, any defense which the garnishee could set 
up in a suit against him by bis creditor is equally avail- 
able when his creditor's creditor seeks to charge him on 
the debt, and no other defenses are available (9). 

Section 2. Peopebtt Siibject to Procbbb. 

§ 81. General role. The policy of the law is to mahe 

the judgments of the courts effective, and for this pur- 



(B) BrowB T. DaTla, 18 Vt 211. 

(6) Flnt Hat. Bank ▼. DsTeDport ftc. B7. Ok, 45 lowm, 12a 

(T) Hoore T. GOmoK^ 5S N. B. 629; 

(8) Ldunum r. FarweU, BO Wis. ISS; Joii«a ▼. Crews, 64 Ala. 868; 
BejotMM r. Halnea, 88 Iowa, 842; Thompaon t. Galneavllle Nat Bank, 
ee Tet IB6; Scott T. Bobmaa, 48 N^ 618. 

<9) Allen r. Hall, E Uet& 2«8. 
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pose the processes now being discussed have been pto- 
vided. In keeping with this policy, we should expect to 
find the courts willing that these processes should be used 
in any way that bids fair to accomplish that parpose, 
without prodncing a greater evil than that for which the 
judgment was given. And such is the law. The use of a 
capias to make judgments effective has been restricted 
by statute, because the public has become convinced that 
its unrestricted use ia more productive of evil than of 
good. If it be alleged that any property is not liable to 
executions, attachments, and garnishments, a good rea- 
son should be given to support the assertion. Therefore, 
in the discussion of this subject, we shall start with the 
general mle that all property is Uable to the processes, 
and shall limit the statment by such exertions as we find 
supported by snfBcient reasons. The principal of these 
reasons are: (1) that the judgment or process is limited 
so as not to extend to the things proposed to be taken; 
(2) that they are not property; (3) that the defendant 
has not a snfBcient estate in them ; (4) that they are ex- 
empt Of these in their order. 

§82. Jodgment or process limited. All judgments and 
processes are limited as to persons, place, and property. 
As to persons, they are limited to the person against 
whom the judgment is rendered or the process issued. 
The property of strangers cannot be taken, thongh they 
be equally liable with the defendant for the payment of 
the demand sued on. As to place, they are limited to the 
property within the jurisdiction (10). In attachment 

(10) Lindier T. (vnenir. so N. J. l ese. 
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proceedings vithont personal service or appearance, the 
judgment is limited to the property attached ; bat if the 
defendant has appeared generally, the execution may be 
both general and special (11). When the judgment is 
general, the property of the defendant within the jnris- 
diction which can be taken is limited by the scope of the 
process, as above indicated (§ 76). If the process be 
against several, the officer may take their joint property, 
or, at his option, levy the full amomit of the property of 
any one, disregarding the debtors' wishes as to selection, 
unless the process otherwise directs, or some statute se- 
cures these rights to defendants. 

§ 83. Things not property. Many thii^ contribute to 
our enjoyment of life which this branch of the law does 
not look upon in the light of property at all. The general 
rule in this connection is that nothing can be taken under 
process as property, unless the thing may be sold. Thus, 
intoxicating liquors where prohibited (12), burglars' 
tools, dies to counterfeit the public currency, or any other 
thing, the sale, manufacture, and possession of which is 
unlawful, are not property nor liable to seizure to satisfy 
debts. Again, the right to sue for a tort is not property. 
It cannot be sold separate from the thing upon which the 
tort was committed, and the wrong-doer cannot be 
charged as garnishee by reason of his liability for it (13). 
Again, any franchise granted by the public to an individ- 
ual, or license granted hy one individual or corporation 
to another, as a seat on the stock exchange, are not prop- 

(11) Pennoyer 7. Neff. 95 U. S. n4 ; Conn v. Cildwdl, 6 lU, OHL 

(12) Elir T. Old Colony. &c By. Co., 117 Hui. 601. 
(18) Lebmami t. rarwell, 9S Wis. 1S6. 
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erty, bnt personal privilagea. In the same oonnectioii, 
may be menticmed the rig^t of an author to publish his 
mantiBeript or to withhold it, and the monopoly of an- 
thoFB and inventors secnred to than 1^ the patent and 
copyriglit laws (14). AH of these have been held not 
liable to any legal process to enforce judgments; some- 
times, on the ground that they are not property, and 
sometimes on other grounds. But, in most of these 
cases, and it may extend to all yet, the courts have held 
that the advantages of these privileges may be made 
available for the satisfaction of judgments, by invoking 
the extraordinary jurisdiction of the equity courts (15). 
Again, notes, btmds, judgment records, title-deeds, and 
other evidences of titie or indebtedness are not prt^jerty 
in such a sense that they are liable to seizure and sale on 
any process to enforce judgments, unless there be a stat- 
ute making the seizure of the written evidence equivalent 
to the seizure of the things evidenced (16). Such statutes 
in regard to notes and bonds are not uncommon. 

§ 84. Defendant's estate insufficient A thing which 
is property may not be liable to the process, because the 
defendant has not a suiBcient estate in it At common 
law, nothing could be taken in which the defendant's es- 
tate was merely equitable, because the law courts did not 
recognize a merely equitable title, and the equity courts 
enforced their decrees by coercion. But statutes have 
booi passed in most of the states making such estates li- 



(14) Dart r. WooObouM, 40 Hlcb. 8SD ; Stereoa t. Oladdliis, IT How. 
44T. 

(U) A««r V. Uums. 109 tJ. S. 128. 

(16) rreeman on BxecnUons 1 112. 
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able; and the codes which bare abolished the distiiiotiMis 
betweoi law and eqnity have largely contTibuted to the 
same effect (17). Property in which the defendant has a 
vested legal estate is often held not liable, because other 
persons have estates in the same property which might 
be prejudiced by a seizure and sale. Under this head, 
may be mentioned future estates in chattels, which could 
be seized only by ousting the parttcnlar tenant; property 
in which the defendant has only an undivided interest as 
joint tenant, tenant in common, or partner; and cases in 
which his estate is subject to a mortgage, pledge, or lien 
to another. Bnt in most states, if not in ^1, each of these 
estates is held liable to some of the processes without 
statute, or is made so liable by statute (18). What are 
called future contingent estates may also be mentioned 
under this head. They are not estates at all, bnt only 
pOBsibDities of future acquisition, and for that reason 
are not liable to the processes (19). The sheriff cannot 
levy on a hope. The same reason «dsts, and the rule 
equally applies, to property for the purchase of whidi the 
defendant is negotiating, but title to .which he has not 
yet acquired; and so, as to money sent to pay a debt 
owing to him, but not yet paid over (20). Whrai, on the 
other hand, a creditor of the seller tries to get it, he is too 
late if the title has passed (21). 

(IT) Fnamui on EzMntlona I UflL 

(18) Uoore T. OUmon, U WuA. 128; Smith t. HenomlBM aietdt 

jodse, 68 MidL sea. 

(19) DnAer t. Btunbam, 146 111. 9. 

(20) BodMiiBii T. Alexander, 4 How. 20i 

(21) Moon T. Darte, ST Hldk 351. 
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§ 86. Things exempt: Oroimdi enunugnted. A thin^ 
within the scope of the jndgmeDt and process, which is 
property, and in which the defendant has a sufficient es- 
tate, may be exempt on any of several grounds. The 
principal gronnds of exemption are the following: (1) 
that a statute makes the thing exempt for the use of the 
defendant and his family, so that they m^ be self- 
sapporting and honorable members of society rather 
than burdens upon it ; (2) that the seizure and sale would 
practically destroy the thing, which is sometimes called 
an equitable exemption; (3) that the personal security 
of every individual and the public peace would be en- 
dangered by allowing snch seizure ; (4) that the thing is 
serving the public in its present use, and that service 
would or might he interrupted by a seizure ; (5) that the 
thing is now in the possession of some other state agency, 
and conid not be taken by this court or officer without an 
unwarranted violation of the authority and interruption 
of the business of the other. Of these in their order. 

^86. StataUny exemptioni. Statutes exist in every 
state, making certain property exempt from all processes 
to enforce judgments and decrees. These statutes are 
not uniform. The courts construe them very liberally in 
favor of the debtors ; for example, they are usually avail- 
able to non-residents unless restricted to residents, ex- 
tend to the proceeds while traceable and not pat to some 
other use, and cannot be waived in advance by anything 
short of a pledge or mortgage. 

§87. Equitable exemptions. Some property otherwise 
liable is exempt, on the ground that extreme hardship 
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ironld be inflicted on the defendant by the seizure and 
sale, TithoQt any commensnrate gain to the creditor. For 
example title deeds, bonds, and manuscripts are not 
properly as snch, bnt merely evidence of property ; yet 
the material nsed to make the record has some valne as 
waste paper. The law will not allow them to be sacrificed 
for this pittance (§ 83, above). Again, growing crops 
wonld often be worth something in the immatare state ; 
bat the law will not permit them to be so destroyed. So, 
of articles In course of mannfactnre which would be sub- 
stantially destroyed by interference with them; for ex- 
ample, hides in a tan-vat, dongh in a bake^iven, and 
bricks, charcoal, and potters' wares, being fired. So, of 
property so perishable that it wonld spoil, before it could 
be sold. Yet the greater part of these difficulties may be 
avoided. The court may order the perishable property 
sold on the spot Statutes nsually provide that filing a 
notice of levy on growing crops shall be equivalent to an 
actual seizure, and that the crops may be left to stand 
till they mature. The sheriff may stand by till the proc- 
ess of manufacture is complete and then levy; or, though 
he cannot be compelled to do it, he may levy at once and 
complete the process of mannfactnre himself, if he is 
wiUing to assmne the risk of failure, in which case he is 
liable tally for want of ordinary care (22). 

§88. Peace and secority exemptions. Property on the 
defendant's person is not liable, because the seizure of it 
is necessarily snch an indignity to the wearer that a 
breach of the peace wonld be almost certain to follow. 

(23) ClHAln HttloMl Bank t. Jewett, 110 Hsan 241. 
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Moreover, the ri^t to make sneh seizareB would deeiroy 
the personal eecarity of everyone, and open the door to 
nnmerona abases (23). The same reasons are at the 
foundation of the mle that the officer shall not hreak into 
the defendant's dwelling to levy on his property (24). 

§ 89. Pnblie service ezonptioiu. Hm property of in- 
dividuals and corporatitms which is being nsed in the 
public service— the cars on which the public is being car- 
ried, the water-worhs by which it is being supplied with 
water, even the coal being used to fire the en^es that 
draw the cars or pump the water, or any other proper^ 
being used in the public service— is exempt from seizure 
under any process as long as the service continues (25). 
The same reasons conspire with others, to be mentioned 
in the next subsection, to prevent the property of pubUo 
corporations being taken (26) ; and it has even been held 
that the fees of public officers could not be taken by garn- 
ishing the individoals owing them, because the appro- 
priation of tiie fees to the payment of the debt might pre- 
vent the public from getting the service (27). Land was 
not liable under the feudal system; and the reason com- 
monly given is that the public defense and revenues de- 
pended on the tenure. But now real property is liable by 
statute in every state. 

§90. Jurisdiotioial oonflict exemptions. Hat the 
public business may be carried on with any suocess at all, 



(28) 


maUx T. Haaumej, 141 Mo. B27. 


<24) 


Btl]«r ▼. Wright. 88 Ulch. M. 


(26) 


Oardner t. l(obU« A N. Br. G(k, 10! 


(26) 


EUdn ▼. New Orteans, 90 V. 8. Itt. 


(2T) 
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it is necessary that no department of the state should in- 
terfere witli the affairs of any other, except in the man- 
ner provided by law. Whenever any department of state 
takes possession of anything to do anything with it, no 
other department has any right to interfere, otherwise 
than for the purpose of snpervising according to the au- 
thority given it This fact prevents one constable from 
taking property ont of the hands of another, even on a 
process Arom the same conrt (28) ; and, with greater rea- 
son, prevents any officer taking property from an officer 
of another court, and prevents every conrt from inter- 
fering with or attempting to command any person in 
carrying ont the orders of any other oonrt. Judgment 
debtors cannot be required to answer as garnishees in a 
court other than the one that rendered the judgment, be- 
cause that would be interfering with the power of the 
court to enforce its judgment (29). Property being ad- 
ministered by probate courts cannot be taken from their 
officers on processes issued from other courts; nor can 
these officers be required to answer as garnishees in any 
other court, because the doing of either of these tilings 
would be interupting the business and violating the jur- 
isdiction of the probate court (30). £>ven property that 
has beoi released on bond is still exempt (31). 

SBcmoBr 3. Levy and Sebvioe. 

§ 91. In general. Having ascertained what may be 

taken, we must next consider what must be done to take 

(28) Hewe V. Hood7, 07 Tex. 615. 

(2&) Scott T. Robman, 48 Neb. B18. 

(SO) BndwHt T. SaclMW Glrcalt Judge, U4 Hlch. U6. 

(81) Bkgut T. Lucas, 10 Peten^ 40a 
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it What mnet be don« depends upon the natiire of the 
process in hand and the statutes affecting it. "When at- 
tachments issue at the commencement of the action, the 
officer receives a process consistiDg of two parts; or else 
the parts are wholly divided, and he receives two proc- 
esses. In either case, one is a command to snmmon the 
defendant ; the other, to attadi his property. Where the 
attadunent issues in a pending action no new smumons 
is necessary. While the garnishment process does not 
consist of these two distinct parts, it equally serves a 
donble purpose— as origioal process commencing an ac- 
tion against the garnishee, and as a command to him to 
hold the defendant's property. An execution contains no 
command to summon, for the defendant has already had 
his day in court However, many statutes require that 
the debtor shall be notified that the attachment or execu- 
tion has been issued and levied, or that the garnishment 
has been issued and served. From what has been said 
it will be seen that the execution of the processes consists : 
(1) of levying on and disposing of the property of the de- 
fendant according to law and the command of the proc- 
ess; (2) of serving the original processes to commence 
the actions against the defendant and garnishee; and (3) 
of serving the defendant with notice of the execution, at- 
tachment, or garnishment, and of what has been done un- 
der it where such notice is required by tiie statute. 
These three will now be considered in the order named ; 
but, under the first, only the essentials to perfect the levy 
will be considered, the further proceedings to sale bdng 
treated subsequently (§§ 118-22). 
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§ 92. Levy on land. The modern statutes do not re- 
quire any actual entry to effect a levy on land, but provide 
as a snbstitnte that the officer shall indorse a certificate 
of levy npon his process, and that notice of this shall be 
filed in some pnbtie office. Under these statutes the land 
most be described with tbe same certainty that is neces- 
sary to pass title by deed, and is not boond till the notice 
is filed as required (32). 

§93. Levy <m chattels: Snflteienoy. An actnallevy is 
nsnally required in the case of chattels. To levy is to 
seize. The decisions are not entirely harmonions as to 
what constitutes a sufficient seizure; and probably mudi 
depends upon the manner in which the question arises, 
and the nature of the property seized. If the defendant 
has submitted to the levy, it is immaterial, so far as he is 
concerned, whether the officer ever saw or possessed the 
property (33). A doubtful act and declaration of levy by 
the officer would estop him in an action by the defendant 
against him for a wrongful levy, tbon^ insufficient in a 
contest between two officers as to which had made the first 
levy. What would be considered no seizure of a buggy 
might be a sufficient levy on a red-hot casting or a herd 
of wild horses (34). The test usually applied is to de* 

(S2> HcGr^or t. Brown, 8 Pick. 170. 

(83) Walkw V. Shotwell, 21 Him. 644. 

(M) PortlaT. PaAw, 8Tex.2S;LoiigT. IhU, 07N. Car. 28% A levy 
on com In i Crib by nalUng It np, notlfrlng tbe defeodant and ot&er apec- 
taton of Qie lerr, and bo learlnc It wltboot a snard, waa sustained 
ftgalnst a mbaeqnait pnndiaser from tbe defendant Richardson t. Uar- 
dln, 88 III. 124. A lev? on bar in a bam by poetlng QoUce tber«of on tbe 
door wltbont moTlng tbe bar or leavinf anyone In cbat^e waa anstained, 
HerrUl v. Sawyer, 8 Pltk. 897. Contra : Brjant t. Ossood, K2 N. Hauqi. 
ma. A lery on sraln in a staA by going to It and forbidding the de- 
fendant to tondi It waa sustained. Oaltagber v. BIsbop, IS Wis. 270. 
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termine wliether the oflioer so interfered intb the prtqi- 
erty that he would be liable to an action of trespass by 
the defendant but for the protection of the process ; and 
in this respect it is said that he must have touched the 
ivopertjr or a part of it, or must have declared that he 
was levying on it, while he was so situated that he coold 
see it and might have touched it if he had wished to do 
so (35). Therefore, an officer who goes to a building to 
levy on ita contents, and, being unable to get in, pro- 
claims at the door that he levies on all the property in the 
building, has made no levy, thou^ he guard all the doors 
and windows so that no one oould get in or out without hia 
knowledge. An assignment after his all^^ levy or an 
actual levy by another officer would prevail. Secret 
levies are void as to third parties. The levy should be so 
open and notorious that every one may know of it The 
effect of failure to retain possession after levy irill be 
considered later (§ 114). 

§94. Sanu: Whoi no levy neoBMuy. While the 
officer is in poaaession and control he cannot, in the na- 
ture of things, make a seizure ; and no new seizure is nec- 
essary in such cases. The very act of delivering the 
process to him to be levied on.property in his possession, 
operates as a levy from the time of the delivery, with- 
out any act or intention on his part (36). Though the 
property be at the time in the actual possession of another 
person, acting as keeper for the officer, no new formal 
levy is necessary; but not so, if the property has be«i re- 
turned to the defendant. 

<80) Green v. Botke, 28 WaML (N. T.) WX 
(80) Held T. MacoUar, 20 HL App. 802. 
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§96. Same: Order of uiiore, inventoiy, appraiie- 
msxA, indrasemeiit on process, etc. The statutes ma^e 
muneronB reqairements of the ofScer in execnting the 
processes ; for example that he shall, at the time of re- 
ceiving them, write down the hour; that he shall not take 
realty where there are plenty of chattels; that he shall 
make a written inventory of the property taken ; that he 
shall indorse on the writ a statement that he has made 
the levy, deecribing the property taken, etc. Thon^ 
these things are to be done before or at abont the time 
of making the levy, they are no part of it. Levies should 
not be held void because these requirements are dis- 
obeyed ; and in some cases should not be held even void- 
able, though they would usually be so (note 36, above). 

§06. Effect of ftandOT unlawful act A levy otherwise 
valid should be held to be voidable, most courts say void, 
if it is accomplished by means of any fraud or unlawful 
act; for no one should be permitted to take advantage of 
his own wrong, and no lawful thing can stand on an un- 
lawful foundation (37). 

§ 97. AttadunoDt and ganiishmest smmmmses. Tke 
essentials of valid service of summonses on garnishees 
and defendants in attachment differ in no respect from 
the essentials of service of ai^ other original process. 
The one is necessary to get jurisdiction to render a judg- 
ment in personam against the defendant; the other, to 
render a similar jndgment against the garnishee (38). 
Defects in the service which would not be fatal on other 



<87) BaOer ▼. Wright, 89 Midi. M. 

(88) Compare PensoTH ▼• N^ 9S tT. 8. 714. 
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prooessea dotild not be held fatal in these eases; hnt 
there are deoiaions vhich make distinctions on the ground 
that these proceedings are statntory. Appearance hy the 
defendant without serrice, or after defective service, 
waives the objection as to that; and appearance hy the 
garnishee waives the defect in the service as a summons 
as to him— several courts say, as an attachment also. 

S 98. Motloe of attaduneiit, gmishment, or execntion. 
The notice often required by statute to be 0ven by the 
officer to the defendant, or to the pereon fonnd in posses- 
rion^ to inform him of the levy of the execution or attach- 
taeot, or the service of the garnishment, must not be 
confounded with the summons spoken of in the preceding 
subeection. No such notice is necessary, unless the stat- 
ute requires it; and failure to give it if required, or when 
or as required, would seem, on principle, to be a mere ir^ 
regnlarity, rendering the levy or serrioe liable to be 
quashed on proper application by one entitled to com- 
plain. But there is a prevalent diqrasition on the part of 
the courts, while acknowledging that this would be the 
only effect in case of executi<ms, to oonsider this notice 
jurisdictional in cases of attachment and garnishment, 
apparently on the ground that these proceedings are 
statutory (39). 



(SS) rreanan <n ExaexiOoam IS2S7, 263. 
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CHAPTER V. 

UBN AHD roB8oz.o>tna (UUO. 

Sbohon 1. When Libn Bbodtb. 
§99. At common law. When the statntes passed in the 
reign of Edward I first made lands liable to execntion 
to satisfy judgments, the courts held that the land 
Tas liable on the judgment of a citizen from the time 
the jndgmoit was rendered; on recogmzances and 
statutes merchant and staple from the day the recog- 
nizance or statute was acknowledged ; and on the demand 
of the king from the day when the liability was incurred. 
These decisions did not depend upon any provisions of 
the statntes (1). The courts felt that a lien from these 
dates respectively was necessary, lest the defendant 
should defeat the judgment by conveying his property 
away. The same rule has been adopted by several of the 
American courts where the writ of ele^t was used, and 
mig^t with equal propriety be applied to the use of the 
fieri facias ; but it is not so applied in states where no lien 
is provided for by statute, and in most states a statutory 
lien is given (2). But the common law judges felt that too 
great mischief would result from holding the chattels 
liable to ezecation from the day the judgment was roi- 

(1) Uanbism t. Downs, T How. T80. 

(2) Woods V. Halns, l G. Greene (Iowa) 27S, 
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dered; and, therefore, they held that the pluntifE oonld 
have execution only of the chattels which the defendant 
had the day execntion was sued ont, or which he after- 
wards acquired, and not of thoBe which he had sold be- 
tween the day on which the judgment was recovered and 
tiie day of .execution sued (3). 

{ 100. Under itatnte of fhuidB. In promulgating these 
rules, probably the judges were not thinking of judg- 
ments having effect before they were rendered, nor of 
executions dated back and withheld from the officer. But 
by a fiction of the common law, all judgments were pre- 
sumed to have been rendered on the first day of the term, 
and the lien upon lands dated from that time; so that a 
bona fide purchaser might lose his property by the lien 
of a judgment rendered after hta purchase. A practice 
also obtained of dating back executions to the first day 
of the last preceding term; and, worse than this, it be- 
came customary to take out executions for the purpose 
of obtuning security, or perhaps of protecting the debtor, 
without any intration of delivering them to the officer 
to be executed. By this means chattels were taken from 
persons who had purcbaaed them for value without notice 
of the judgment, and perhaps a considerable time before 
it was rendered. These evils induced the provisions in 
the statute of frauds, 29 Charles H (1677) c. 3 §§ 13-16, 
that the officer signing the judgment record shall put 
down the exact day of doing so, that the judgment shall 
be a lien upon the land only fnmi that time, and that no 
fieri facias or other execution shall bind the goods of the 

(S) TlMtwood'i due, S aOu 171; Grwm y. Jotinwn, « N. Ou. SOBl 
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defendant till it is delivered to the officer to be executed, 
and he was required to iudoree thereon the time of re- 
oeiving it In most American states the proviBions of 
this statute with regard to liens npon land are enh- 
stantially embodied in thmr statutes ; and, in nearly half 
of the states, the provision with regard to chattels is also 
followed. 

§ 101. Modem Amerioan role, rinder the statnte <rf 
frauds the defendant might sell his chattels for value to 
an innocent purchaser after the sheriff had received his 
writ, and before he had done anything to give notice of 
the lien ; from which it wUl be seen that the statute did 
not entirely obviate the old eviL In the absence of an; 
statute governing the matter, the supreme court of Iowa 
held that they could not adopt the old common law mle, 
wbidi was so unjust that it had to be changed by statute, 
and that the commercial spirit of the age is so averse to 
secret liens that they could not recognize any claim by 
the creditor till the moment of levy (4). Similar ccm- 
siderations have induced the legislatures in a number of 
states, and the nomber is still increasing, to adopt the 
same rule, by which the lien of the execution before levy 
is entirely abolished. 

§102. Attachments and ganifhmenti. Attachment of 
property, except as a species of distress, was unknown 
to the common law ; and, therefore, we have no old de- 
cisions as to when the lien of an attachment commences. 
The attachment statutes in Arkansas, Indiana, and Ken- 
tucky provide that the lien shall attach from the delivery 

(4) Beeras y. 8«bwn. 16 Iowa, 284. 
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of the writ; in PennBylrania it relates to the teste, pro- 
Tided that it shall be defeasible by any bona fide pur- 
chase before levy; and in Tennessee the attachment in 
chancery is made a lien from the filing of the bill. Some 
of the statntes expressly provide that the lien shall date 
from the levy; but the most of them contain no provision 
concerning it; and where snch is the case it has been uni- 
versally held that the attachment creates a lien from the 
time the goods are actually levied on, and not before (5), 
even by courts that bad held in the absence of controlling 
statntes that an execution creates a lien from the tim* 
it is issued, or fr<Hn the time the officer received it. So, 
also, garnishment is held to create a lien npon the prop- 
erty in the hands of the garnishee, from the date of the 
service of the writ upon him, and not before (6). 

Sxonov 2. Natubb or loss. 

SIOS. Against oflSoer. For any breach of his dnty, the 
officer is liable to the plaintiff in an action against him 
as an individual, in an action on his official bond, and by 
summary proceedings in the court and cause in which 
the wrong was conmiitted. The nature of the creditor's 
right has already been suffidently discnssed in consider- 
ing his ri^t to control the processes, and in speaking 
of the liability of the officer ; and what was then said need 
not be here repeated (§ 68, above). 

S 104. In prtypaiy befcm tevy. A judgment lien on 
land is snperior to an execution Hen on chattels, in that 
It is not cut off by a levy and sale under a junior judg- 



(B> Pond T. QrUfln, 1 Ala. 678; Talfta t. Htnlore^ U CftL 4T. 
(«) Flsber t. HaU. 44 Hich. 494. 
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ment The oreditor'B lien on chattels before levy, where 
such a lien is allowed, is not an interest in any specific 
property of the debtor ; but merely a right to have it taken 
to satisfy the jndgment. For example, the legislature 
may exempt the property by a law passed after the officer- 
receives the process; or the defendant may acquire the 
benefit of the statute by marrying during that time. 
Again, if the ofBcer fails to levy before the return day 
the lien expires; and it is liable to be defeated before 
that time by a levy under a junior process from another 
court (7), but not by a prior levy by the same officer or 
his deputy under a junior process from the same court (8). 
Again, he cannot maintain a suit in equily to require 
third persona to deliver property to the sheriff to be 
levied on under his process, nor at law to recover 
damages for concealing or injuring property which he 
might have levied upon. His ri^t to maintain an action 
agunst the defendant and others at law for a conspiracy 
to defrand him by keeping the properly beyond his reach, 
or in equity to set aside a fraudulent conveyance have 
been denied on this ground; but no lien is necessary to 
maintain such actions, and they should be snstiuned. His 
right to have the property taken, if it can be found, is 
not defeated by a sale for value to an innocent pur- 
chaeer (9), by the death of the defendant (10), by his 
becoming a bankrupt, nor by a removal of the property 
to another county and sale by the defendant to an inno- 

(T) Pnlllam v. Osborne, IT How. 4T1. 
<8) Kwoon T. ncklln, 6 B. Hon. 414. 

(9) Boncher v. WlMman, Cro. Stls. 440. 

(10) Pamiu T. OIll, 1 L. Barm. 000. 
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cent pnrohaser, or levy under the vrit of another creditor 
there, provided the property is returned and levied be- 
fore the return day or a testatDia fieri facias is issued to 
the other county and levy made thereunder. 

S105. In. ipmperij after levy. The levy does not 
divest the defendant of his title ; he may sell or mortgage 
as before (11). The judgment lien on land does not unite 
with the lien of the execution or levy. A person who 
buys land subject to the judgment lien, but before the 
lien of the execution attaches, gets title free fnmi the 
claim of the creditor, if the judgment lien expires before 
the sherifF's sale, though it had not exinred before the 
levy (12). Yet the judgment lien on land and the Uea 
of a levy on chattels are very similar. The creditor who 
loses thereby may maintain an action on the case against 
anyone who injures the land on which he has a judgment 
lien or lira by levy; a gamiBhing creditor may maintain 
a similar action against anyone who interferes with the 
defendant's property in the garnishee's possession (13) ; 
and an attaching or execution creditor may maintain a 
similar action for such injury whenever he has no other 
remedy. There are several decisions in which such ac- 
tions were dismissed, on the ground that the plaintiff's 
only remedy was against the ofiScer, and only the officer 
acquired an interest by the levy; or on the ground that 
the creditor's remedy against the officer was exclusive, 
^erever he had a remedy against the officer; or on the 
ground that the plaintiff had not shown that there was 

(11) Blgelow T. WUtoon, 1 Pick. 480. 

(12) Wella T. Bower, 126 Ind. IIS. 
(18) BraUna y. Staler, 88 Va. 406. 
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not anfiSdent other property to Batisfy his daim. Prob- 
ably these coTirts would agree with the decisions holding 
that after purchasing at the sale he may sue in trover 
for a conversion before the sale (14). Bnt there are 
other cases in which actions by the creditor at law and in 
equity have been sustained against third persons inter- 
fering wiQi the property in the officer's possession, al- 
though the creditor had a right of action against the 
o&cet (15) ; and these last mentioned decisions seem 
correct Of course, a creditor having a lien by levy oould 
not maintain trespass, trover, or replevin against anyone 
for interference with the property, for he has no right 
of possession (16). If the creditor would rather have the 
property itself or its proceeds than look to the sheriff 
or third persona, he may have it retaken after the officer 
has abandoned it, provided he can get it before it is en- 
cumbered or levied upon nnder another process. If the 
same officer has sold it nnder a junior process, be may 
have the proceeds paid over to him on motion to the 
court before they are paid out, or sue the junior creditor 
for them after they are paid (17) ; but be cannot take 
the property from the purchaser at the sale under the 
junior writ, for that would destroy the faith in sheriff's 
sales. 



(14) Baktf V. B«era, S« N. H. 102. 

(15) rield T. MacQllAF, 20 IlL App. 482 ; Howland T. WlUetts. B N. T. 

im 

(16) BUke T. Sbaw, 7 MaM. 60B. 

(17) Blcbords t. Horrte, 20 N. J. L. 186; Field ft HtcnUw, 20 IIL 
App:4S2; 
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Sbotion 3. Lobs op Lisir Affbb Iatt. 

S106. By order (tf oonrt. Independentty of any statute, 
from the necessity of the case, every coart has jiirisdic- 
tion to quash any garnishment, attachment, execatioiif 
or other proceeding pending before it, either before or 
after the levy or service has been made (18) ; and no 
other court has any right to do so, except as a court of 
review. The power of the jndge to qnash writs and levies 
dnring vacation is very doubtful, to say the least, unless 
given by express statate, as it usually is with reference to 
attachments. Many statutes empower court commis- 
sioners or the court's clerk to quash attachments during 
vacation, when the judge is absent 

§107. Who m^ oomplain. The plaintiff certainly has 
standing to invoke the court's action to quash his process 
and levy, though he seldom asks the favor. The defend- 
ant is equally entitled, and is usually the party moving 
for such action. In the absence of statutory provision, 
strangers claiming to own tangible property levied upon 
are generally considered to have no standing to invoke any 
action in the proceedings, and as having a sufficient 
remedy by replevin, trespass, and trover, for the property 
or its valne. Statutes usually provide thai any claimant 
may intervene, and, where such is not the case, persons 
interested in the property, as other creditors of the same 
debtor having liens upon it, will usually be admitted (19). 
But tiiere are several courts in which the right has been 
denied. They say, "Courts of justice are not open, like 

(X8) GommonwMlth v. H&gee, 8 Fa. 8L 24a 
(19) Hswes V. dement, M WU. IfiSL 
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tonmaments, for errant knights to enter and tilt at 
pleasure" (20). 

§ 108. Pzvoednre. A bill in chancery for an injunction, 
and proceedings in a court of review on error, mandamas, 
certiorari, and prohibition, are not generally appropriate 
nor available, if there is a remedy in the court that issued 
the process. Proceedings by audita querela in the same 
conrt was the remedy formerly employed to obtain relief 
from unjust levies ; and this may still be used, no doubt, 
if not abolished by statute. But a simple motion, in the 
same court and canse, with reasonable notice to the other 
persons interested, is so mnch cheaper, easier to prcuse- 
cnte, and more expeditious, that it is almost the only 
procedure now in nse ; except where a special procedure 
is provided for by statute, as to which the statutes of 
the state should be consulted. 

§109. OnnmdB for quashing lien. The court may 
order the process or levy quashed or adjudge the lien 
subordinate: (1) because it is absolutely void, and this 
objection is available to anyone in any form of procedure ; 
(2) because the rights of other persons require it to be 
quashed or made subordinate, though it be not void. 

§110. Same: Available to defendants. The defendant 
may have the process or levy quashed because of any 
irregularity not amendable nor waived— for example, that 
the affidavit, bond, or process was too early or too late, 
not executed or improperly executed, or did not contain 
all of the essential parts; or because the facts alleged 
to obtain the attachment did not exist— for example, that 



(SO) Porter v. Weat. 64 MIml S48. 
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the defendant had absconded, vas a non-resident, or 
f raadnlently contracted the debt sned for ; or because the 
cause of action had been extinguished since the attach^ 
ment was issned, or the judgment on which the execution 
issued had been satisfied, either before or after the process 
issned (21). Or, admitting that the preliminary require- 
ments were observed and that the process is regnlar, he 
may have the levy quashed because of any fraud or illegal 
act in effecting the levy, and for many irregularities ; or 
because the property is exempt But he cannot object 
that the property belongs to another, and is being nsed 
to pay his debts ; that is his good fortnne. He will not 
be allowed to deny that he owes the debt for which the 
attachment iesued, for that would require a trial of the 
merits of the action. He cannot nrge that the judgment 
on which the execution issued is incorrect, for he has had 
one day in court on that question. 

§ 111. Same: Available to dafananti aad garniBhees. 
Claimants who intervene may have the process or levy 
quashed if it is absolutely void, or npoa allegation and 
proof that it is being used as an instrument to defraud 
them as creditors of the same debtor. But they will not 
be permitted to litigate matters between themselves, show 
that the defendant does not owe the amount claimed of 
him by the plaintiffs, take advantage of any irregDlarities 
in the proceedings, nor show that the property attached 
does not belong to the defendant. The issue is whether 
the property belongs to them, not whether it belongs to 
the defendant. The court will protect any interest, legal 

(21) well T. Chandia-, 2 VtO. Rep. 278. 
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or equitable, which they prove belongs to thorn. While 
a garnishee may show that the property does not belong 
to the defendant, and may take advantage of jnrisdic- 
tiooal defects in the principal action, he can object to no 
irregularities except thoae in the proceedings agaiftiBt 
himself. 

§ 112. Abandonment of lien: By election of remecUei. 
When a creditor has an election between several remedies 
withoat a right to pursue more than one, his choice of 
any one is an abandonment of any rights he might have 
under the others. Thns, when a man having a judgment 
lien on land snes ont a capias and imprisons the defendant 
under it, and afterwards obtains reconrse against the land 
by the release of the debtor, he takes it subject to all 
rights acquired daring the interval (22). But when a 
creditor may proceed under several processes at the same 
time, his action under any one does not disparage his 
right to proceed subsequently under any other (23) ; and 
a levy on certain property by the officer, even at the direc- 
tion of the creditor, is not an abandonment of the lien, . 
which the delivery of the writ to him created on any other 
property necessary to satisfy it. A subsequent levy on 
the other property during the life of the writ will over- 
reach all rights acquired after the lien commenced. 

§ 113. Same: By dropping inoceedingB. No doubt the 
lien should be, as it has often been, held to be abated 
by settlement and abandonment ot proceedings without 
c(»npleting them, or by appropriating the property levied 

(22) Bockhill r. Hanna, IB How. 188; 

(23) SprlBg T. Ayer, 2S Vt. B16. 
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on and abandoning iritliont settlement (24). Betnming 
the process, taking out another, and making a levy onder 
it on other property have been held not to show an aban- 
donment; and when the new levy ia on the same property 
the whole proceedings nnder the second process may be 
treated as mere snrplnsage and the sale sustained as if 
made nnder the first 

§114. Same: Bj sormiderin^ posBesaicm. li the 
officer or garnishee abandons without the plaintiff's 
knowledge or consent, he is entitled to have the property 
retaken, bnt the rights of innocent persons acquired dur- 
ing the interval will be protected. There are a great 
many cases in which it is stated in broad terms that the 
retention of possessicHi is essential to the continuance of 
the Hen; bnt most of these are cases in which the rights 
of other persons have intervened, and the great majority 
of the cases hold that the lien is not lost by the officer's 
leaving the property in the possession of the defend- 
ant (25). 

§ 116. Ladies ud abuse <rf process. Mere delay in 
prosecuting is not an abandonment ; bnt from it the court 
or jury may find an intention to abandon, and very slight 
delay has often been adjudged such an abuse of process 
as will entitle a junior creditor to priority. No delay by 
the officer withoat the plaintiff's authority or knowledge 
will have this effect; bnt an nnreasonabie delay will 
justify the jury in finding knowledge and sanction by 
the creditor. 



(24) Wilder t. WoUierbeftd, &2 Tt. 765 ; Alien T. HoU, S H«t. aOB. 
<26) Conn V. CaUwd], e m. SSL 
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§116. Tailnn of aetitm or judgment. The lien by gar- 
nishment is abated by the death of the garnishee before 
judgment against him, or by the death of the defendant 
before jadgment against him, unless the statute provides 
otherwise; and the same is tme of attachment Bat the 
lien of an ezecntion levied is unaffected by the death of 
either party (§ 29, above). Cases are nmnerons in which 
the lien has been held to be abated by departures from the 
prescribed procedure, but this question has been 8u£B- 
ciently discussed already (§§45-50, and see §§121-22). 
A jadgment and the lien of the execution thereon may 
be allowed' to subsist while the judgment is opened to try 
a special defense; and an appeal, moticHi for a new trial, 
and the like, would have no effect on the execution or lien. 
Bat if the jadgment be absolutely set aside the founda- 
tion of the execution is gone, and it must fall; and with 
it, the lien. So if the execution be set aside. Likewise, 
if jadgment be given for the defendant in any action, all 
attachments and garnishments pending thereon must fall 
unless saved by a proper appeal (26). 

§117. Sabstitnte bond. Hie casee are not agreed as to 
whether the lien of the levy is divested by the defendant 
giving a bond to obtain a release, replevin, appeal, new 
trial, injnnction, or stay of proceedings; bnt it is sub- 
stantially agreed that no such effect would follow the 
giving of any bond by a claimant (27). 

Section 4. FoascLoeuBE of Lieit. 

§118. InattadimentandgandBfament. The lien which 
the creditor acquires by an attachment levy can be fore- 

(28) BrlduKm v. Dnlnth Jtf. Co., lOfi Kith. 4U. 
{27> Eo«o T. Paraiyk, 77 Tauu 828. 



ibyGoogle 



436 ATTACHMENT. GARNISHMENT, EXECUTION 

dosed only by prosecuting the action against ihe defmd- 
ant to judgment, and having the property sold on an 
order to sell or execution issned on that judgment We 
need not consider the steps required to obtain a judg- 
ment, since they are the same in such cases as in other 
actions. Likewise, the lien acquired on property by gar- 
nishment can be perfected only by prosecuting the prin- 
cipal action to judgment, if that has not already been 
done, and by prosecuting the garnishment to judgment 
against the garnishee. When the garnishee ia diarged aa 
bailee, that is, for specific tangible property in his posses- 
sion, it is also necessary to take oat execution, levy it on 
the property, and proceed to sale as in other eases ; or, 
if the garnishee fails to produce the property on demand, 
to levy upon and sell any of bis executionable property 
to an equal amount But when the garnishee is charged 
as debtor, he may safely pay the money into court or to 
the plaintiff, as soon as the judgment is rendered and 
recorded against him, without waiting for execution to 
issue (28). 

§ 119. Proceedings In gandjOiment tnta mmnunu to 
judgment. The summons to the garnishee gives him a cer- 
tain time, named therein or in the statute, until which 
he is not liable to default for not answering. Under some 
statutes his answer is a mere formal pleading; but under 
most statutes the plfuntiff is entitled to a personal ex- 
amination, on oral interrogatories, in open court, either 
in the first instance or upon an unsatisfactory answer 
being made. If the garnishee be a corporation, the 

(28) Barber t. Howd, 80 Midi. 22L 
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plaintiff is entitled to an answer by some agent having 
knowledge of the facts. If the plaintiff is satisfied with 
the answer, he may allow the caase to be continned till he 
is ready to take judgment, being carefnl not to entitle 
the garnishee to have it dismissed for laches (29). But 
if the garnishee has not confessed liability, the plaintiff 
mnst join Issue on the answer or file a supplemental com- 
plaint, according to the practice, bring the issue to trial, 
and adduce such evidence as would prove liability in an 
action by the defendant against the garnishee; or the 
garnishee will be entitled to a discharge. The trial of this 
issue is conducted very much the same as other trials. 

§ 120. Oondnct of eioeatixm. sales. The statutes usually 
specify with considerable particularity: (1) what notice 
of the sale shall be given— for how long, in what language 
and publication, where posted, who personally notified, 
etc.; (2) where and when the sale shall be held— on the 
premises, at the county seat, on a business day, between 
nine a. m. and six p. m., etc. ; (3) how the sale shall be con- 
ducted—personalty offered before realty, at auction, to 
the highest bidder, for cash, in parcels, within view of 
the property, after clearly pointing it out, etc.; (4) what 
the officer shall do after the sale—in disposing of the pro- 
ceeds, in giving evidence of title to the pnrchaser, in mak- 
ing report of his doings to the conri, etc. Obviously it 
would be out of place to attempt a discussion of each 
of these requirements at length in an article of this kind. 
The requirements are quite different in different states, 
and the reader is referred to the statutes. To the statn- 

(.20) See Webber v. Bolte, 51 lUdi. IIS. 
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tory reqmr«meDtB the conrts have added others; for ex- 
ample, that the officer shall not directly or indirectly bny 
at the sale, that he must be otherwise competent as here- 
inbefore indicated, etc. 

f 121. Effect of defect!. Without attempting to speak 
of each of the requirements in detail, it may be said, that, 
if the property is simply handed over to the creditor with- 
out a sale, or the garnishment is dropped on payment by 
the garnishee to the creditor, without the garnishment 
being carried to judgment, the title of the defendant is 
not divested, and the creditor acqnires none of which he 
can avail himself even on collateral attack (30). On the 
other hand, it seems pretty clear that the proceedings are 
not liable to collateral attack because of any irr^^olarities 
in them. If the officer has sold without the proper notice, 
at an improper time or place, en masse, on credit, or the 
like, he may be liable to an action by anyone injured who 
has not waived his right to sue; and, on that ground, the 
sale would be set aside on a proper and seasonable ap- 
plication by anyone prejudiced by the default. But it 
is not liable to collateral attack (31). The sheriff's deed 
is not void because it misdescribes the judgment, or does 
Dot describe it at all. 

§ 132. Officer's return. The purohtuer's title does not 
depend on the officer making a true return or any return 
at all, nor on his accounting for the proceeds. The officer *8 
return is his report to the court of his doings under the 
process; and should be in writing, on the bade of the 

(SO) AUoi T. HftU, 6 Hetc. 908. 

(81) CKTanansh v. Jakevaj, 1 Walker^ Ck. (Wch.) M4. 
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process or on some paper attached thereto, dated, and 
signed} and should state in detail jnst what the officer 
has done, and not merely that he has executed the process 
according to law. A retam is never too late to be 
valid (32) ; bnt the officer is liable to amercement by the 
court, or an action for damages by the party injured, if 
he fails to return it on or before the return day (33). 
The return may be amended by the officer without con- 
sent of the court at any time before the officer surrenders 
possession of it; but afterwards, only on special order. 

(S2) Smltb T. Osgood, 46 N. H. 17& 

(S8) Bnrk t. Campbdl, IS Jottns. (N. T.) 406L 
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CHAPTER VI. 

flAnsFAonov aud subsbqusnt bigsts. 

SEcmoH 1. What CoKSiinrTEs a Satisfaction. 

§ 123. Outline. What remains to be said Tegarding 
satisfaction of judgments may be considered under tbe 
following beads: (1) by use of tfae court's processes; (2) 
by setting off against other jndgmenta; (3) by recovering 
another jndgment ; (4) by lapse of time ; (5) by paymenL 
Of these in their order. 

§124. By use of proeeu. Anysatisfaction of the jndg- 
ment by use of the court's processes witbont actoally 
realizing the amount is only conditional at most; and 
this question has been sufficiently considered already 
(§ 30). Conceding that arresting the defendant on ca. be. 
and releasing him, or seizing his property on fi. fa. and 
releasing it, would operate as a satisfaction of the judg- 
ment (and there are several decisions denying the last 
part of the proposition), no such result would follow 
from surrendering priority in favor of a junior creditor 
(1). Though such action would release a surety, and 
would entitle a person having an intermediate lien to 
priority; even these results would not be produced by the 
court erroneously decreeing priority to the junior 
creditor, and the senior creditor acquiescing therein (2). 

(1) Bank of PouujiTAiila v. Wlmgcr, 1 Bawls (Fs.) 2S6. 

(2) HMnUton t. Mooner, 84 N. Car. 12. 
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§ 125. By Betting off against other judgments. In the 

absence of statutes touching the matter, courts have sneh 
power over their judgments that they can order one set 
off against another. When a person desires a judgment 
in his favor credited on a judgment against him, he must 
apply to the court in which the judgment stands against 
him, for no other court conld enter satisfaction on it In 
such cases, the coart will order satisfaction entered upon 
condition that satisfaction to an equal amount be entered 
on the other judgment The rules as to mutuality of 
parties are much the same as upon setting off other d»- 
mands. 

§126. By reooTflring another jndgment. The judgment 
cannot be used after a judgment has been recovered on 
it. See Judgments, § 37, elsewhere in this volume. Be- 
covery of judgment against one of several persons jointly 
and severally liable does not satisfy a judgment pre- 
viously recovered against another of them. But satisfac- 
tion of one of such judgments, in whole or in part, whether 
it he the largest or the smallest, satisfies all in the same 
proportion. 

§ 127. By la^pm of time. At common law, no action 
could be maintained on a judgment over twenty years 
old without proving that it had not been paid; which 
might be shown by recent acknowledgements of it, pay- 
ments on it, etc. A lapse of less time would sustain a 
finding of payment. In this country, some states have 
adopted the common law rule by statute; while others 
have shortened the time, and required the acknowledge- 
ments to be in writing. 
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§128. Bypa^niMiit: To whom. If the debtor is given 
no directions to the contrary hj the owner of the jndg- 
ment, it is satisfied to the amoont paid by a payment to 
any of the joint creditors ; to the attorney who recovered 
the judgment (3) ; to an officer having process to oollect 
the judgment not yet retomable, or on which a levy was 
made before the retnm day and remains undisposed of; 
or to the court's clerk while authorized by statute. And 
in all of these cases it does not matter that the money so 
paid is never accounted for to the owner of the judgment. 
But payment does not satisfy in the absence of express 
authority to receive it, when it is made to an officer who 
has no process on the judgment, or who has process past 
due on which no levy has been made, or whose process 
was issued on the order of the party making payment and 
without authority from the creditor (4) ; nor when made 
to the clerk, while execution is in the hands of the sheriff 
or before the judgment was rendered ; nor when made to 
anyone but the real owner of the judgment, if he has 
notified the debtor to pay no one else. For ezanq)Ie, the 
real owner may recover notwithstanding payment to the 
nominal plaintiff; and a person having a lien on the judg- 
ment as attorney or otherwise (5), or to whom a part 
interest in the judgment has been assigned, may recover, 
notwithstanding a payment to the judgment creditor, pro- 
vided the debtor has been notified not to make such 
payment. 

<3) HcCarvN r. Netlej-, 1 Q. Oreene (lom) 860. 
<•!) Oagood T. Brovn, Freem. (Mlas.) 882. 
(D> Andrevra r. Uarse, 12 Conn. 444. 
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§ 129. HediDia and aoioimt. Neither tbe attorney {6) , 

the clerk of the court, nor the officer execnting the process 
can receive anything other than money in payment, nor 
give satisfaction for more than the amonnt actually re- 
ceived, unless such action ia specially authorized or after- 
wards ratified hy the owner of the judgment When these 
agents have received something other than money, either 
as payment or to be converted into money and applied, 
it has been held that in doing so they acted as agents fox 
the debtors; and that, if they convert into money bnt do 
not account for it, it is no payment, and the creditor ie 
entitled to a new execution or to sue over. Of coarse, the 
creditor may bind himself by receiving anything in pay- 
ment which satisfies bim; but the courts are not agreed 
as to whether he is bound by a satisfaction in full of an 
absolute judgment, in consideration of a payment in 
money of a part of it hy the defendant 

§ ISO. Whon payment satisfies. Assignment and sub- 
rogatton. Payment of the amonnt of the judgment by a 
stranger^ on executing an assignment of the judgment to 
the latter, does not satisfy it; and the assignee is entitled 
to execution <7). When a stranger at the request of the 
debtor advances the amount to pay a judgment, with a 
mutual understanding that the judgment shall be kept 
alive for his benefit, be is entitled to have it enforced 
by execution, though no formal assignment was executed. 
So, when one who has purchased property subject to a 
judgment lien pays the creditor, with a like understand- 

(6) ICcCftirer r. Neale^, 1 O. Oreene (lom) 890. 

(7) Steele t. TbompBOO, 82 Ala. 328. 
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ing, to save the proper^. The same privileges have been 
aoeorded to aherifFa, who have had to pay the amoimt 
beoaase they failed to oollect it on ezecntions given to 
them (8), to snretieB who have paid (9), and even to one 
of the princii)al debtora, who has paid the fall amoimt 
when the others should have paid in eqnal ^Mtiportioa. 
But, by the great weight of aathority, the jndgment ia 
satiefied as soon as the creditor receives payment from 
the sheriff, or from one of the debtors, though he be only 
a surety and the payment be made under the guise of 
taking an assignment This ia because it would not be 
safe to make a man a jndge of his own rights ; but each 
of these parties is entitled to redress, by action at law 
for mon^ paid to the use of the real debtor, or by bill in 
equity for subrogation to the rights of the creditor (10). 

SsonoN 2. Bights Apteb Satisfaotion, 
S ISL Proof and entiy ci satiafaotion. As a necessary 
incident of its power to administer justice, every court 
has jurisdiction to inquire whether its judgments have 
been satisfied, and to enter satisfaction on its records 
whenever a satisfaction in fact is found (11). The pro- 
cedure is to move that satisfaction be entered, f^ve all 
penons interested notice of the motion, and support it 
by such proof as the faots afford (12). 

% 133. Appeal after satisfaction. Hie conrts are not 
agreed as to whether an appeal may be maintained after 

(8) Hdllg V, Lonley, 74 N. Oar. %0. 

<9) Sonthoen t. Seed, 4 H. ft J. <Hd.) SOT. 

(10) Boom v. Aiken, SB Iowa, 634. 

(U) BsilfT T. Hester, 101 N. Csr. 68S. 

(12) Abercronfale r. Ctumdler, 8 Ala. 82D. 
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the judgment has been satisfied ; bat the better view seems 
to be that an appeal lies in favor of a defendant, who has 
paid to avoid execntion being issned, or in favor of a 
plaintiff, who has accepted payment of what was awarded 
him without taking it a^ payment in foil. One who has 
attempted to enforce a judgment in Ma favor might with 
greater reason be held to be precluded from seeking to 
avoid it. 

§133. RestitntiononTeTeraaL On reversal of the judg- 
ment after sale on execution under it, or after payment 
of the amonnt by the defendant to avoid execution, the 
defendant is entitled to be restored to his original posi- 
tion. He may without demand sue the plaintiff for the 
amount, or, at his option, for the specific property taken 
if the plaintiff purchased it at the sale. The courts are 
not agreed as to whether the amount which he can re- 
cover is the amount which the property brought at the 
sale, or its real value. 

§ 134. Proteotion of tMrd parties wh«n judgment is 
rerened. A garnishee is protected by payment of the debt 
or delivery of the property on the judgment against him, 
although the defendant afterwards obtains a reversal of 
that ja(^ment, or of the judgment in the main action (13). 
When a stranger to a judgment purchases property at 
a sale under execution thereon, his title is unaffected by 
the subsequent reversal of the judgment, though he knew 
that an appeal was pending or might be taken ( 14) . This 
rule has been held to extend to one who was interested in 

(13) Trorer v. Schwditf, 16 HlnB. 2U. 

(14) OoDld T. Sternberc 128 lU. 6ia 
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the Bale as a jtinior lien-bolder, bnt not to the attorney 
for the creditor on whose judgment the sale vas made. 
If this protection were not allowed, said Lord Coke : ' * The 
vfflidee would lose his term and his money too, and there- 
upon great inconvenience wonld follow, tiiat none would 
buy of the sheriff goods and chattels in such cases, and 
so execution of judgments (which is the life of the law) 
would not be done" (15). Some courts have thought that 
the purchaser should be equally protected when he pur- 
chases while the appeal is pending, though the purchaser 
at the sheriff's sale was the plaintiff or hie attorney; bnt 
this is generally denied, because the reasons for the rule 
do not seem to require it (16). 

§185. Vacating falMBatisfactioiL The general powers 
of superior courts give them jurisdiction to set aside 
satisfactions entered on their judgments; and they will 
do 80 whenever justice requires it. But the clerks of 
these oonrta possess no such powers. Justices of the 
peace cannot vacate their judgments ; and by analogy of 
reason, would seem to lack power to vacate satisfactions 
entered on their judgments. The only remedy in such 
cases wonld seem to be to sue over on the judgment (17). 
Whether a court should vacate a satisfaction produced 
by a sale of the property of a stranger, or of exempt prop- 
erty, is disputed; bnt the majority of the courts favor 
setting aside the satisfaction and issuing a new execution 
in both of these oases, in favor of the plaintiff if he was 
the purchaser at the sale, fbr the use of the purchaser 



(16) Uannlns's Cue, 8 Ooke 94, 97. 

<ie) singly T. Wanra, 18 Wasb. 4U, 

<17> Piper T. BSwood. 4 Dodo (N. 7.) m. 
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if he was a stranger (18). A few oonrts have set aside 
Batiafaction and issned new execntiona, beoanse the prop- 
er^ was encombered for more than it was worth; bnt it 
ia generally held that the satisfaction cannot be set aside 
becanse the pnrcheser was mistaken as to the qnality of 
the property or the value of the defendant's estate in 
it (19). And it is qaite generally agreed that no action 
can be maintained by the parcbaser against the sheriff 
or the plaintiff for the money paid, nor against the de- 
fendant for the loss tram an excessive bid. There is no 
warranty at sadi sales. Caveat emptor applies. 

(18) WataoD t. R«ImIs, 24 111. 282. 
(IS) Popplcton T. Brjut, 86 Ore. SB. 
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XHTBBVATXONAL LAW. 

{L How if public iotsnuitioitsl Uw distingnUied from fnrrato 
iDt«rn«tioii>] UwT 

g %. Wti»t gJTM • mle of intenutioiuil law its binding diuvetm 
of UwT 

What an the ■onioea of intematioiial law T 

I S. What event in the seTenteenth eentnrj maAed the beginning 
of a aew epoeh ia the historj of international lawT 

{6. Ia a oolon; of a nation a Boveragn state t 

{ & A state whiefa is a monarchy ia divided into two parta, one 
part remaining a monarehy and the other adopting a repnbUean fonn 
of government. Is the identity of the former state loatf 

S 7. What is the difference between a state under the protectorate 
o5 another state and a state under snseraintyT 

§1. What does a recognition of the independenee of a revoltii^ 
community before the revolting section has in fact achieved ita in- 
dependenee amount tof 

§ 9. In what cases is reeogaition of belligereney by other states 
than the parent state allowed T 

§ 10. What effect has the conqneat of one state by another upon 
the treaties made by the conquered state! 

§ 12. In what cases ia one state permitted to enter np<m terri- 
tory of a forugn independent state t 

By the Honroe Doctrine in 1823, the United States declared ttiat 
it wonid not permit third parties to intervene in America to sub- 
due infant commoDities which bad proved too strong for Spain. 
Conid acts done by the United States under this ptdiey be jnstified 
by the rules of international lawT 

§13. What is meant by interventiont 

1 16. When ia intervention jostifledt 

§ 16. Is X country persons accused of crimes are not pven the 
right to a trial by jury. Has another state a right to intervene to 
prevent tbisf 

§ 17. Is intervention to preserve the balance of power jnstiflablet 

§31. A goremment explorer of X country diseovers an island 
and retnms to his eoontty. A year later Y eonntry senda a delegs- 
440 
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tion to fonnallT oeenpy the island. Ten yean later a aailing Tesael 
with only eituens of Z ooontry on board is wrecked near the island 
and the erew and passengers establish their home on the island. 
What Gonntry has title to tike island I 

§ 24. How can the aeqaisitlon of territory by preseription be 
jnstifledT 

What is the length of time required to give title by preseriptiont 

§86. What is title by aeeretiont 

§87. X state eedes certain land os one aide of a river to an- 
other state. Where is the boundary linet 

§ 89. X country is onder the protectorate of T eoontry. A citi- 
zen of Z country is wrOI^;fnlIy held a prisoner by X conntry. la 
Y country bonnd to interfere t 

§ 30. What is a sphere of inflneneet How is its sice determinedf 

§36. What is meant by "marginal seas"t 

§ § 31-39. X and T states are divided by a navigable river. A 
crime is committed on a public ship of Z state while navigating the 
river. Which state has jurisdiction to try the ofFenderf 

§ 40. How is piracy punishable T By what form of ptiniahnientl 

§ 42. How may citiaenship in the United States be acquired t 

§ 43. Can a subject of Qermany be held to military dnty npoa 
his return to Oeimany after becoming naturalised in the United 
Btatesf 

§46. What military service may aliens be compelled to render? 

§46. The sovereign of X state is travelling in Y state. The 
authorities of Y state are trying to capture an escaped eonviet. 
The sovereign of X state harbors the convict in his house. What 
remedy have the authorities of Y state f 

§ 49. Who has jurisdiction over troops of one country passing 
through another T 

§ § 50, 61. What is the distinction between public ships and mer- 
chant vessels in territorial waters of another state in r^;ard to the 
jurisdiction T 

§ 64. What is a political offense f 

§ 60. How is a diplomatic mission terminated f 

§ 66. A treaty is signed by the agent of X state on Jannary 12, 
1802. It is ratified April 3, 1892. From what time did it take effect t 

§ 68. X and Y states neither having a sea coast boundary agree by 
treaty not to maintain naviee. Later X state acquires territory on 
the sea eoast and is threatened with invaoon by the fleet of Z 
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floimtrj. X •tato than bnildi * jutvj. It this » vioUtun of its tm^ 

withTitatat 

{ { 77, 71. Wh»t u the diifemiM between ntonioa ud repriulf 
1 84. WhAt ii meuit by "nwoiubl* n i i w »i tiee of ww"t 
{ n. What detvnniiMi the enemy dumuitflr of penonsf 
S 99. What are the neaom for not peimittiiig a eaptnnng amy 

to deatroj immoTable public property f 

{ M. When m pnqwity i^mn the aeaa impnaaeA with oiemy 

dianetert 

{ ins. What lava an granted in territory nnder military oecrn- 



JIM What reqniremmta mnat be obeerred by a bombardlns 
teet before the bombardment ia begim and while it ie gong oot 
$ lU. What are the different modea of terminatuMt of warl 
§114. What is the principle of poatUmininnf 
I U7. What ia eontrabaod of warl 
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DAKAGBS. 

§ 1. What ia the difference between the forms of relief granted 
by lav eonrts and courts of equity f 

How is legal judgment for damages enforced T 

§g& 3. White sees Green's ball at la^e in Chreea's garden, and 
it is apparent that if the boll is not driven out, it will cause damage 
to the garden amounting to $100, He goes over and suooeeds in 
driving the bull back into its pasture and penning it up, but in do- 
ing BO he breaks Green's clothes-line post which is worth $6. GFreen 
sues him for trespass. What damages can he reeover, if anyt 

A dealer bas built up a large trade in oil, A large eorporation 
opens a branch agency in competition with bim, and sells its oil at ■ 
price below the actual cost of production, until it succeeds in divert- 
ing a lai^ part of the dealer's trade. The dealer sues the oorpors- 
tion, claiming as his damages the amount of profits which he shows he 
has lost through loss of sales of his oil. Can he recoverf 

A retail grocer had been in the habit of making all of his pur- 
chases from the plaintiff Company, who were wholesale grocers. The 
retailer's employes, upon the order of their union, declared a strike, 
and during the eontinnanoe of the strike the plaintiff Company was 
damaged in the amount of ^00 through loss of sales to the retailer. 
It sued the union for this amount. What decisioni 

Jones owns an amusement park into which be invites the public, 
to witness a free base-ball game. Bearing a gmdge agiunst Brown, 
be refuses to the latter permission to enter; but Brown afterwards 
sueeeeds in entering while Jones' back is turned. Jones finds him 
in the grounds, ejects him, and snes him for trespass. Can he re- 
cover damages f 

§ § 44. Jones suffers a legal injury without any damages. What 
can he reeoverf 

Dale writes and publishes defamatory words about Hale. The 
words cause Hale no damage. Has Hale an action against Dale) 

What is meant by the meaanra of damagesi 

§ § 7, 8. Pluntifl eontenda that defendant negligently ran his 
M8 
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Atttomobile into defendant's automobile thereby injuring plaintilF. 
The court instmcts the jury that if they find the defendant was neg- 
li^ent they shall And him goilty and asseeB the dama^ee at f200. la 
there any objeetiona to this inatraetionf 

§ 9. Upon iriiat principle are exoesBlTe damages set aude by the 
eonrtt 

§ 10. Upon what principle doea a eonrt disturb a verdict for 
inadeqnate damages? 

§ § 11-14. 'What is meant by nominal damagesf 

Jones eontraeta with Clark to take eare of his lawn for a year, 
Clarii to pay five dollars a month. At the end of the Beeond month, 
when Clark has paid ten dollarfit Jones refnaes to go on with the 
contract. Gark witfaont any tronble or expense proenree another 
man for four dollaia a month to do the same woA. Clark brings 
an action against Jones for breach of contract What ean he 
recover? 

White, withont permiasion, goes into Uaaon's yard and takes his 
lawn mower which he Dsee for a few boors. He then cleans and 
sharpens it and returns it in better eoodition than before. Uason 
brings an action for trespass and for the wrongfol taking of his 
lawn mower. What ean he recover? 

§ § 16-19. The action is for trespass for false imprisonment 
tmder a wan«nt plainly illegal. The court refuses to interfere with 
a verdict for (1,600 damages, thongh it appears that so far as actual 
injury is concerned $100 would have been enon^. Is this proper? 

In an action for breach of contract the comrt instmcta the jury 
that if they find the defendant guilty they shall award besides the 
actual damages, exemplary damages to the amount of (200. Is this 
instmctioo good? 

§ § SO, 81. The conductor of a train arrests a pamenger in an 
illegal, wanton, and oppreasive manner, the company not having in 
any way authorized or ratified the act. Is the company responflible 
in exemplary damages? 

A brakeman acting in the course of his ranployment nneceesarily 
makes a violent attack upon a passenger. Is this a proper case for 
a verdict for exemplary damages against the railroad? 

A telegraph operator acting within the seope of his employment, 
but Diligently or in had faith, transmits a UbeUons message. 
Is the company responsible in exemplary damages? 

§ 82. What is the fundamental principle of the law of damages? 
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{84. What U the diflerenw between liquidated damagse and 
a penalty f 

§ § S6, M. Oale sells Buck a newspaper eatahljahment, with aab- 
■eription list and good-will for $3,500, Gale agreeing not to eetabliah 
any newspaper within certain limits, and in case of breach to pi7 
(3,000 SB liquidated damages. Are the ^,000 liquidated damages or 
a plenaltjl 

On Hay 1, 1890, Hack contracta with Johnson to sell him a 
share of stock, the market vaule of which is $150, on August 1, 1891 
for (100. They agree that $50 shall be "liquidated dsmages " 
for the non-pexfomiance of this contract. On August 1, 1881 Hack 
refuses to selL At this time Johnson is able to buy stock in the 
market for $110. Johnson brings an action for the breach of cob- 
traet and claims $50 as liquidated damages. What decision f 

§ § 88-38. A railroad company wrongfully refuses to furnish ft 
shipper with transportation for stove wood. Hay the measure of 
damages include profits which would have been made on a contract 
with a third person for the sale of the woodt 

In an action for personal injuries, a book oanTasser, receiving 
for his services a certain percentage on sales, offers to testify to 
the amount of his annual sales for several years prior to the in* 
jury. Is the evidence admissiblef 

In an aetion for personal injuries by a railway coupler and switeb- 
man, receiving $1.60 per day, he is asked, as a witness, as to his pro^ 
peets of promotion to better paid employment. He testifies that h« 
thinks he would have been promoted; that there is "a system" bj 
which "if a man falls out yon stand a efaaoee of taking his place," 
and that yard conductors obtain a salary from $60 to $76 per monU. 
la the evidence of the ehanee of promotion admissible to be sub< 
mitted to the jury in conneeUon with the wages of employees in the 
nperior employment! ' 

§ 1 8S, 34. In an action for the price of a steamboat, the vendee 
claimes the r^ht to deduct from the eontraet price the expense in- 
cnrred in remedying defects of eonstruetion and the loss of profit on 
tripe that might have been made but for the defects. What de> 
eisionf 

§ § 36-37. In an aetion for personal injuries may reeovery b* 
liad for future pain and suffering if it is reasonably certain that such 
damages will neeessarily result t 

The action is by the owner of land npon the surface against the 
IcHce of eoal seams b^w, for injury ariwig from a lubsidowa. 
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TIh Umm had thtt ii|ht to mik« th» vmntioa. The plBiotifl hw 
iMOTBTSd bafon for « loior Kilndenee CMned b; the Hme ex- 
MTfttion. yihitt deeisioiil 

Williung eontrxeta to deUver to Watkiiu 60,000 pkirs of bieyel* 
peddb, daUv«T7 to be mad* snd paid for in instaUmonts. After do- 
liTering 2,808 pain WiUiaau rafoaoa to go on, and Watkiiu hdot 
for broMfa. What damagea ean he reoorerf 

What dasMgea Mn be remvered when the eanae of action is for 
a nniauieef 

§40. What zelattoo miut the defendant's bremeh of duty bear 
to the plain tiff 'a damage in order to make the defendant liablet 

§ § 4S-49. A paekaga ovned bj plaintiff is n^igentlj destroyed 
by defendant. la the defendant responsible for the loss of jewels eon- 
tained in it, although he had no knowledge of the nature of the eon- 
tentsf 

A phyrieal injuy Btimnlatea a pre-existing tendene; to disease 
and eansea an ontbresk. Is the defendant responsible for the ensn- 
ing damage if the tenden^ was eansed b; plaintiff's volontar; in- 
tampeianesT 

In an aetwn b; a railway eompany for malieioasly causing the 
arreat of an engineer, while engaged in nuuiing plaintiff's train, will 
the damages inelnde the delay of the traint 

§ g 60-E3. Defendant agrees to supply plaintiff, a bntober, with 
iee, knowing the idaintiff's objeet to be to keep meat fresh, bnt fails 
to do so^ in eonseqae&ee of which a eonsiderable amoimt of meat is 
spoiled. Does the meaHore of damages inolnde the value of the 
meat spoiled f 

I'Veneh agrees to furnish a nosi eonqiany with a loeomotdve engine 
to draw coal ears, French knows that it is for a track of nnosoal 
with, snd that sneh engines are not to be hired, when wanted. 
He does not know that the possession of the engine wonld enable the 
eompany to mine more ooal than without it. The company is able 
to transport coal by other means at a greater ooat. What will be the 
ineanire of damages for breach of the agreement T 

Bnek having oontractad to sell and deliver to a railroad 400 tone 
of steel-capped rails, engages the defendant to snpply the rails, the 
latter having notice of the pnrpoae intended. Bnek haa a patent tor 
capping the rails, and there is no maAct price for snch an attiele. 
la Bnek entitled, on breach, to the profits he wonld have lealicedt 

§ § 64-6A. Hale employs Oale to effect insnnuice upon his prop- 
«r^, which Gala nc^eels to do. Hale knows of this and makia 
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no attempt to get someone «Im to insore his propertr. Cin Hale hold 
Oale for a loss by firef 

§61. What is meant hj aon-peemiiary damage f 
§ 70. In an action for non-^liTei; of oil Bold, is it error to r»- 
fuae evidenee that at aboDt the time of the delivei; the pnneipal 
oil dealers in~.de a combination to ereate an artifleial scarcity and an 
unnatural price f 

§74. In what case will damsges include interest 1 
§ 81. In what cases involving the sale of chattels can the Ten- 
dor recover the contract price T 

§ 90. Where the purchase price b the measure of dsmagea, is 
the reeital of consideration in the deed eonctosivef 

§§100-104. Parents sue for the death of a son, 30 years of 
age. He did not lire in the same house with his parents but near 
them. He had been in the habit of visiting them and making pres- 
ents amounting to about |200 a year. What dam^ea should the 
puents recoverf 



rfbyGOOgIC 



APPENDIX C, 

BAMKXUPTOT. 

{ 4. Whftt b the date of 0\» fint Engluli bukniptej Uwt 
Who ««n unanable to itT 

§5. In what raspoet wm the Engliib aet of 1706 diffemit fnm 
the first Mtf 

How it bMikrnptey n^atsd in the United StetMt 

{ 7. What effect hat a Federal bankroptey act npon aUte bank- 
ruptcy lawtt 

§ 8. What ia the difference between a vtAxtatary and an inrolnn- 
tary bankrupt f 

§ 9. What ia neeeaaary before a natural person nay be a rolnn- 
tary bankmpti 

§ 10. A eorporation ii engaged principally in the bneineaa of buy- 
ing and selling real estate. All the stock in the eorporation belonga 
to one man. Its debts amount to (1,000. Can it be made an is- 
TolnnUiy bankrupt 1 

Can a eoiporation organized for the purpoae of acquiring and 
holding stock in mining ooiporatiora be made an involnntary bank- 
rupt if its debts amount to 91,000 T 

Can a farmer who makea a profit of |Q,000 a year and who owes 
$1,000, be made an involimtsiy bankrupt) 

Olflcn is engaged in cutting grass and trimming lawna in the anm- 
mer time, and shoveling snow and attending to Area in the winter 
time. He baa some regular customers who pay him by the month, 
and by others he ia employed and paid by the job. Hia proeeeda 
average II44OO a year. Can he be made an involuntary bankrupt If 
hia debts amount to $1,0001 

Two merehanta are engaged in bosinesa in partnoship. One has 
individual debts of $800, and the other bas individual debta of $700. 
The partnership owes $600. Can the partncnh^ be put into involun- 
taiy bankrupt<7f 

§ 11. An Arizona eorporation owning a reaervoir and inigatioii 
ditehee aaUs water to fanners. If ita debta amount to $1,000 ean U 
be made an invoIimtBry bankrupt 1 

§g 11, 15. The petition states that tha corporation it AMtttni 
448 



rfbyGOOgIC 



M a printing ttmpaaj bat doM not rtata tb»t the oorpontioa tctoally 
engages in snch bndness. Is the petition goodT 

§ 18. Hw a creditor, who hai nodded from the debtor an aa- 
eignment and bill of sale of his property with knovledg* or t«aaon- 
able eanse to believe that the debtor was at that time insolTen^ a 
right to join in the petition t 

§ § IV, 30. What is mesnt by act of bankrnpteyt When is an 
act of bankraptey not necessary in order to permit a man to go into 
bankmptejf 

I § 21-27. Jones has debts amounting to |5,000. With th« es- 
cepticm of $7fiOO in the bank, he has no property. He draws oot 
this money and secretly purebasea a i^ece of real estate, from 
Heekman. He has the deed made out as if the land were conveyed 
by Heekman to Loiing and has this deed reeorded. By a seeret agree- 
ment between Jones and Loring, Jones ia to get all the rents and 
profits from the land. Has Jones eommitted an aet of bankmpt^T 

Hack has debts amounting to tfl,00O. He has personal property 
worth $8,000. He sells this personal property for 12,000 to hia 
sister-in-law who takea the goods, keeps them in her possession for 
two days and then delivers them baek to Hack telling her friends 
that she is "going to let him borrow them for awhile." Has Mack 
committed an aet of bankmpteyt 

§ 80. When is it an aet of bankntptey for a debtor to gin away 
property! 

§39. How may ereditora foiee a debtor to eonmiit an act of 
bankmpteyt 

§13. What are the datiea of the receiver f Has he power to 
proeeente snits at law that have been eommeneed by the debtor T 

How long does a receiver stay in office f 

§ § U-BO. Has the tmstae of a bankmpt inanrann company 
power to waive the performanee of conditions by the insnredt 

What are exemption lawst 

§ § 61-66. What property of the bankrupt does not paas to the 
trosteef 

§ 68. What power has the trastee in regard to the aale of prop. 
erty which has been transferred by the banknqrt in band of cred- 
itors f 

§ 79. Has a tmat«e the power to avod a preCerenee where the 
debtor had not the intent to prafarf 

§ 82. An innkeeper gives lodging to Watson. Watson leaves 
withont paying his bill and the innkeeper btdds his trunk as saeori^ 
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for the biU. Wktoon wu inaolTent -wbtta ha Ki^ilied for lodging bnt 

the innkeeper did not know this. A numtb later he is deelured bank- 
mpt end the tnutee eleims a rig^t to the tronk. The innkeeper eon- 
tends that he has a light to have the bill paid in fall before giving 
up the trunk. What deeisionf 

§ 96. Foi has agreed with Locke not to ent down eertain shade 
trees growing an his lot and to pay a penalty of flOOO if he sbonld 
eat them down. Fox beeomes insolvent Has Lo^e a proraUe 
claim against him if Fox has not ent down any trees f 

§98. Is the trustee allowed to set up against a elaim the de- 
fenses which the debtor hadt 

§ 110. A person diseharged in banhmptey wrote to a creditor 
whose debt had been disehaigd and said, "I do not ealenlate that yoa 
will suffer any loss by me." Is this suffleieDt to revive the debtf 

Pending a tnit, defendant pleaded an adjudication of bankrupt^, 
bat subwqnently withdrew the plea and confessed jo^^nnent. Is the 
jn^ment binding on himf 

§119. When is one discharge in baoknqttey a bar to a sabse- 
qneat disdiizgef 
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JUDOMEmS. 

,§8, 3. How is ft jadgmeiit disttngaislied from a ruling t 
From an order T 

A jndgment is given by a eonrt and an entry made on the record. 
A few diQra later the record is destroyed by Are. Is tbe judgment 
TaUdf 

§ 4. A statnte provides that the board of health shall have power 
and it shall be its duty to receive and examine into the nature of 
complaints made by any of the inhabitants concerning nuisances and 
shall have power, after due notice and hearing, to order the snp- 
preseion and removal of nuisances and conditions detrimental to 
health found to exist within the limits of its juiisdtetion. Is this 
board of health a court 1 

§ § 5, 6. An action for killing plaintiff's horse is brought before 
a justice of the peace who has jurisdiction to hear cases involving 
$200 or less. Plaintiff and defendant both agree that the horse waa 
worth $200 and the plaintiff asks for $200 damages. In fact the 
hoTBe was worth $300 and this amount is the correct measure of 
plaintiff's damage. Has the justice jurisdiction to hesr the easel 
Would a judgment for $300 damages be valid t 

§7. White contracts with Oreen in Illinois to convey to him 
certain property in Eansaa. At the time for performance White 
refuses to convey and Qreen brings an action against him in Illinoia 
for specific performance. The court orders him to convey. What 
effect has this order upon the title to the property f 

§ § 8, 9. Mack wished to sue Jackson for a breach of contract 
Process was served on Jackson's brother who resided with him 
and who promised to deliver the process to Jackson but failed to do 
so. Judgment was entered against Jaehson by default. Waa the 
judgment binding f 

§ l(t. In IllinoiB what eonatitntea the formal record of tbe pro* 
eeedings of a suitf 

§18. How are justice court records keptt 

§ 19. A judgment is rendered but the clerii ne^ects to record it. 
A year later, the judge, on bis unsupported recollection, orders the 
record made. Is tbe judgment binding! 
451 
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f SI Tba iMord of tha jodgOMnt dow not ihow tbo fonn of 
Kctkm. Jm tha jodgmsit goodt 

§84. JosM bring* an action of replevin agaiiMt Wilkea tor a 
hoTM. JndgoMnt u entered for Wilkea, the record stating that h* 
had title and right to poeieauon. Is this neord a good defense to 
an aetion hj Jaekson for the poeMsnon of the horaet 

g S7. What ia the differeaee between amending a reeord and 
amending a judgment f 

§ § 28^. A jadgment eontains a eleriea] error in eompntation 
which appean on the face of the leeord. What remedy has tha in- 
jnred party after the term T 

A jndgment in favor of defendant and against plaintiff is proenred 
by firand and eollnsion between plaintiff's attorney and defendant. 
What remedy has j^aintiff after the termT 

S § 3ML In a eivil aetion to eatabliah dower, can the plea of 
rea judicata be sttpported by Uie acquittal of the alleged husband on 
a trial for bigamy in having married the plaintiff in the suit for 



{42. Is a corporation which, with knowledge that an attorney 
had filed a bill in its name, allows the suit to be proseeated to final 
decree without objeetion, bound by the decree if the attorney was 
not mployed by itf 



rfbyGOOgIC 



APPENDIX E. 

ATTAOHMHMTS, OABNZSSHEirrS, AHD EZB0UTI0N8. 

{1. Bow ii ft decree of divorce ezeentedl 
|S. What wu the Bneitnt method commonly used in enfbreing 
jndgmenti uid decrees t 

§5. Hot does replevis differ from the other common law 



§S. What is a capias ad reepondendoml 

§7. In a eertain state, by statute, gamishments isane only as 
a form of ezeention after judgment. Jones brings an action againat 
White for an alleged breach of contract. Can he garnish past due 
wages of White's in the hands of White's employerf 
§ t, Wlutt can be sold nnder a writ of fieri faciasf 
§ 10. What ean be sold nnder a writ of levari facias 1 
§ 18. How much of the debtor's land eonld be taken by the 
writ of elegit! 

1 14. What ia the difference between a writ of habere facias 
saisinam and habere faeias possesstonem T 

Which is the proper one, where the debtor ia a life tenant f 

§ 17. What ia the general role in regard to the issuance of 



§ IV. In what states does the issuance of an execntion not 
depend upon the form of the action f 

§20. Defendant hired a bai^ from plaintiffs for a certain snm 
per day, with an agroement that, if it were not returned in as good 
condition as when hired, defendant was to pay the agreed value of 
the baige as upon a aale. The barge was returned in a worthless 
states Will the plaintiff's elaim support an attachment uuder a statute 
allowing the use of attachment in actions on oonractsT 

JSS. Attachment was issued on the gronnd that defendant had 
di^osed of and ooneealed property with intent to defraud creditors. 
Od motion to dissolve the attachment defendant proves that the 
property allied to have been secreted belonged to his wife. Plun- 
tifl then proved that defendant had not enough property sabjeet to 
axeention to aatisfy plaintiff 'a demand which by statute is a 
frontid for issuing an attadmient. Will the attachment be diaaolvedt 
453 
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Would it bftv» been otlunriM if both grannda had been given b; 
the pUiatilt for the issauiee of the attachment t 

A Btatnte allowi the issauiee of an attaebment on the gronnd 
that the defnidant baa not eaongfa property to satisfy the demand. 
PUintiil mm ont an attadunent to seenre two demands and proves 
that the defendant has not enoagh property to satisfy both demands. 
Ob motion to dissolve the attachment defendant proves that one of 
the demands was not due. Will the attaebment be disaolvedf 

Attaehmenta were isaned against two defendants on debts for 
whieh they were jointly liable. One of the gronnds of each attach- 
ment was that the defendant did not have property enough sabjeet to 
execution to satisfy the debts. The defendants together owned 
enoogh property to satisfy any one of the debts. Can the attach- 
ment be sustained against either one of the defendants f 

An attachment was granted on the ground that defendant had not 
•nongh property to satisfy plaintiff's demand. On a motion to dia- 
solve the attaehment it was proved that the debt iaclnded money 
loaned to defendant by plaintiff's wife. Will the attaehment be 
snitained as to the whole demand f 

§ U. February 12, 1901, the declaration is filed. Fehroary 16, 
an attaehment is issned and February 23 the summons is served. Is 
the attaehment goodi 

Will an attachment issued after judgment be sustained t 

§ V' Judgment is confessed bef oro the clerk in vacation and ex- 
ecution issned before the judgment is entered of record. Is the eza- 
eution valid f 

§ 86. Judgment is rendered against defendant April 1, 1906. It 
is entered of record on April 15, 1906. April 6, 190S execution is 
issued and the property sold. Jones, the purchaser at the execu- 
tion sale, brings ejectment against the defendant, who resists on the 
ground that the execution was void. What deciaioD at eommon 
Uwf 

§"&. Watson as the guardian of Johnson, an infant, brings an 
action against defendant for a breach of contract. Judgment is ren- 
dered for plaintiff. After the death of Watson, exeeation is issned. 
Is the execution voidt Suppose the judgment hod been revived on 
•cin faeiaa after the death of Watson f 

§S3. Judgment ia rendered against defendant. Fanon, a third 
party, pays the debt due from defendant to pluntiff. Hay Farson 
take out an execution against defendant f 
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{SI. Blaek buys jvopraiy at sn ezecntion sale held under aa 
ezeention issued in the name of the jadgment ereditor vitbout hia 
eonaent. Doee Black get title to the property t 

§ 37. JndgmcBt in an action on a bond u taken against the 
siintj. E^wntiiHi ia issaed againBt the prineipal in the bond and 
his property sold. Does an innocent pnrchaseT at the execution sale 
get good titlef 

§38. Jadgment ia rendered gainst Watkins, an infant, tot 
breach of contract. The statute provides that infiuits shall not be 
liable on eontraels except for necessaries. This was not a oontraet 
for neceesaries. Execution ia issoed against defmdant and hia prop- 
erty sold. Does a parehaaer atthe sale get good titlef 

§40. Can a court holding a debtor's pr o per t y be a ganusbeef 

May the property of a railroad be seized on execution t 

§ 11. Where does a court get ite power to issne ezeeotionf 

§ 13. In what eases can exeenti<m be issued on a judgment that 
has been appealed fromf 

§ 11. Is an execation issued by an offleer vbo was the {daintifl 
in the suit, valid t 

§ 16. A Btatnte proridea that before any attachment shall be 
executed, the plaintiff shall make and annex thereto an affidavit 
specifying the indebtednoa, and another section prohibits the issu- 
ance of an attachment unleas the amount stated in snch affidavit 
exceeds $200. The amount of indebtedness was left blank in the af- 
fidavit and was filled up after the attaehmcot was executed. Uay 
the attachment he attacked eollaterallyf 

§ 17. Is an attachment on an affidavit sworn to ten d^s befoi* 
the issnuiee of the writ, valid t 

§ 18. A statute allows attaehmenta on the ground that the debtor 
has absconded or eoneealed himself to defraud ereditora. Can an 
attachment be sostained founded on a eomplaint is the affidavit that 
"defendant has privately removed himself out of the eounty, or so 
absconded and concealed himself that process cannot be served"! 

§ IB. The affidavit alleges indebtednew by Jones, a meoiber iA 
the firm of Jonea and Bmith, to Walker. Can the firm be ebarged as 
garnishee t 

§ 6L Why b a bond usually requmd before the issuanee of A 
writ of attachment and not ia the esse of gamiahmentsl 

§ 62. What is the venae of a proeassl 

What shosld the bo^y of the praam Mataint 
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§ 53. Wbat effect hu a jadgment upon an invalid process issued 
before jadgment f 

|§E1, 6& The clerk's signatnre at tbe end of the proeeas, aa 
required fay statnte, is left off. Will an ezecntion sale nader such a 
prooesB be held void on direct attatil On collaterai attack 1 

I CS, A jnstiee ivhose jnrisdiotion is limited to $100 issues a 
writ of attaofament in an action to recover $153 on two notes, each 
providing that a jnstiee shontd have jnrisdiction to the amount of 
9300. Will the irrit protect an officer executing it 9 

Will a process of attachment issned nnder an tmeonstitatlonal 
law protect the offleer execnting itf 

A writ ia made returnable to the unnicipal eonri: at a term more 
than 60 days after it was made, contrary to the providons of a 
statnta. Will a sheriff who attaches property onder the writ be 
protected T 

A statnte anthorices the issue of an attachment where a resi- 
dent debtor aeeretly leaves the state with intent to defraud his ered- 
itora. The attachment stated that defendant, a resident of New Torfc 
City, had abseonded from the city with intent to defraud his cred- 
itors. Will a sheriff making a levy under this attachment be pro- 
tected f 

§ S4. How can an offleer protect himself if he is in donbt as to 
whether the proeess under which he ia going to act will protect him 
or notf 

Au officer innocently takes property belonging to Black under a 
process issued against Qreen. Black sues the officer and recovers 
damages. Has the officer reeonrse to the creditor for reimbursement 
if no bond of indemnity was given. Could he rocover on an express 
promise to indemni^f 

§ 64t. An attachment ia issued in X eonnty, returnable to a eonit 
in Y county. The defendant appears in the oonrt in X oonnty which 
issued the writ and pleads to the merits. Is the attadunent validf 

§ 67. A judgment was obtained in favor of plaintiff as adminis- 
trator. The exeention nnder which the land waa sold recited the 
judgmeot as ia favor of the pluntiff in his private Cfqwdty. Did 
the pnrehaser at the sale acquire a good title t 

One of two joint pluntiffs dies after the judgment is rendered. 
Ho entry of his death is made in court. Should the execution be 
taken ont in the names of both the plaintifisl 

Is an execution against an administrator invalid if it does not 
show on its face whether it is to be aatisfied out of the individual 
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property of the defendant or ont of the property of the deee»ed in 
his haadef 

§60. A statute provides that a writ of attachment withont a 
eeal is of no validity. Janaary 12, 1906, an attachment without a 
seal is issoed to eecnre a debt not yet due. January 20, 1006, suit ia 
oommenoed and judgment rendered for plaintiff on Mareh 2, 1906. 
In April, 1906, the legislators passes an act providing that all at- 
tachments hereafter or heretofore iasned without seals shall be valid 
if otherwise conforming to the law. Is the attachment issoed Jan- 
oaiy 12, 1906, valid f 

§ 6S. What are the three means that an officer has of protect- 
ing himself f 

§ 66. Does delivery of process to an ofBoer give him a property 
right in the property which the process directs him to taket 

§70. Can an action be maintained against an officer for using 
an automobile which he has seized onder a writ of attachment f 
By whom? 

§74. A statute provides that a writ of attachment most be 
served at least four days before the time for appearance mentioned 
in the process. It ia not served within this time and judgment ia en- 
tered against defendant by default. The property ia sold. Can the 
porehaser prevail in an action of ejectment against defendant f 

§ 80. Jones, a creditor of Ford, garnishes money in the hands of 
Latham, whose defense ia that the money is due not to Ford individ- 
ually but to the firm of Ford and Smith. What decision t 

§ 68. Wilkes is suing Watson for damages for breach of con- 
tract. It ia doubtful whether he will recover or not. Can Watson 
be chaiged as garnishee by a creditor of Wilkeat 

§88. Why is property on the defendant's person exempt from 
process 1 

§98. How u a levy on land effeoted under modem statutes t 

§ 98. What is the effect of failure to give statutory notice in 
the case of ezeentionsf Attachments T Oamishmsntsf 

§101. In the abaenee of statute, what is the modem American 
rule in regard to the time when a creditor's lien on chattels begins t 

§ 106. May a lien be lost by order of court after a levy haa been 
madef 

§ 111. A claimant seeks to have the levy quashed by showing 
that the property attached does not belong to the defendant. Is this 
mfAeientl 
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{lU. Praperty ii attwilwd. Ut«r a jndpiUDt !■ oSUimd 
■fsinat the dafwdaiit What is neaM w iy in order to nelue tm 
the property t 

gUS. DoM R pnrohMar it an tuoation ula get good title if 
the offleer does not teeonnt for the proe o edal 

§ 188. A enditor g«ti m jodgment for 9100. The defendant 
givei him a hone worth $70 and grta m ivenpt in fnO, Is the 
ereditor entitled to an eaeention for $30f 

§ US. In what eaaea may aa ^paal In laaiataiaad after the 
jodgment has been aatiefiedt 
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